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PREFACE.

The following Abstract and Digest, or Digested Abstract

of Opinions, delivered by their Honors, tbe Presiding Judge

and associate Judges of the Court of Claims, since its organ-

ization, is offered to tbe profession and the public at large,

with a hope that the work may supply, to some extent, the

want of Eeports in extenso of the decisions of that able and

most important tribunal.

The Abstract was executed, from time to time, in parts,

as the opinions appeared, at the expense of much labor, to

familiarize the author with decisions and rulings of the Court,

especially for purposes connected with his own practice before

it. Those parts or portions are now, for the first time, in these

pages, brought into a collected shape, and digested. He sub-

mits the results of his painstaking, confident only of their

accuracy, to the better judgment of his professional brethren.

From the peculiar character and functions of the Court of

Claims, its decisions or judgments are comprised in, indeed are,

its Opinions. They, necessarily, are complete reports of the

^acts or evidence as well as deductions of law and fact, in the

cases to which they respectively belong.

In each case, which would admit of it, as connected with

his report of the matters adjudged, the author has sought to

present a careful and full summary or synopsis of the material

[8]
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, facts, arranged so as to give the non-profet^sioual, as well as

professional reader, a correct general knowledge of the claim

therein presented for adjudication, for his information or

guidance. Thus, with the addition of several leading opin-

ions, given at length immediately after the Digest, and the

Appendix, containing all information, accessible, relating to the

Court, its transactions, and history within and outside of

Congress, it is confidently beheved this volume will prove a

useful Yade Mecum for practitioners, claimants, and those

generally having business connected with or before the Court.

He would here respectfully offer his acknowledgments to

the Bench, and officers of the Court, for aid in securing copies

of its opinions. From M. Thompson, Esq., of the Wash-

ington Bar, his associate in professional business before the

Court of Claims, the author has received much assistance and

valuable suggestions.

New York, October, 1856.
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REPORT

OF

THE HON. JOHN JAMES GILCHRIST,

PUE8IDING JUDGE OF THE COUBT OF CLAIMS,

CHABACTEB AND EXTENT OF THE BUSINESS AND OPERATIONS OF

THAT COUET,

To the Senate and House of BepresentaMves

of the United States:

The undersigned, presiding judge of the Court of Claims,

asks leave respectfully to make the following statement

.

It is presumed that as the court is of recent origin, as the

reports of its decisions are, by the act establishing the court,

to be made to Congress, and as its operations can be but im-

perfectly known except to those who are immediately engaged

in their execution, some statement of the character and extent

of its business may be acceptable.

Erroneous opinions may be entertained in relation to the

nature of the cases which are presented to the court, and it is

desirable, from the experience of the last nine months, to make

to Congress such a statement as will render intelligible its

position and duties.

The act establishing the court provides that the court

" shall hear and determine all claims founded upon any law

of Congress, or upon any regulation of an executive depart-

ment, or upon any contract, express or implied, with the

government of the United States, which may be suggested to

it by a petition filed therein, and also all claims which may be

referred to said court by either House of Congress."
[Jil
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In relation to the question of jurisdiction, we have been

careful not to exceed the powers conferred by Congress. We
have endeavored to limit those powers as much as possible,

thinking it to be much safer and better rather to fall short of,

than to exceed the iurisdiction conferred. Acting upon this

principle, we have decided that in order to justify a decision

in favor of a claimant, his claim must in all cases be founded

upon some legal right. This principle has been adopted in

the cases of Todd vs. the United States, and Lindsay vs. the

United States. The court has not regarded itself as a council

to advise Congress what was just and equitable, nor as a jury

to exercise a merely discretionary authority. Where a claim

has been referred to us by either House of Congress, we have

not supposed that the whole power of Congress over the

matter was thereby delegated, but that we were to report our

decision, whether the claim was founded upon any legal right.

Our opinion has been that what,was required by general prin-

ciples of justice, irrespective of law, was a matter, the decision

of which was not intended to be conferred upon the court.

As to the business of the court, we are convinced that no

one who has not had personal experience on the subject, can

have any correct idea of its diversity, its intricacy, its per-

plexity, the exhausting labor necessary for its investigation,

or the large sums of money it involves. UntU the institution

of this court, there had never been anything like a systematic

inquiry into the modes of action by the government through

the executive departments, or the relation in regard to con-

tracts and the liabilities arising therefrom which the govern-

ment bore to the citizens. It was inevitable, and it is aston-

ishing that it should not have been sooner perceived, that

among twenty-five millions of people, inhabiting the almost

boundless territory comprehended by the Union, innumerable

questions of the most difficult and delicate nature must have

arisen, delays in the decision of which were alike discreditable

to the moral sense of the people, and the public faith of the

government, of which the people were the foundation. It has
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been often asserted and proved by the experience of the

British Parliament, that legislative bodies are unfitted, by the

pressure of great public interests, from careful judicial inves-

tigation into private rights. The consequence has been in

our country that claims accumulated until their very magni-

tude repressed all willingness to investigate them, and a state

of things arose which made it hopeless almost to present a

claim against the United States with any prospect of a decision.

It may be remarked, in relation to this point, that m^any of

the cases before us belong to the history of a past generation

They have been pending before Congress during periods vary-

ing from five years to eighty years, aaid in numerous instances,

although reported upon by committees, their merits do not

appear to have received a careful investigation.

Such was the condition of aflairs when we entered upon the

discharge of^our duties. Our field of action was entirely new.

We had no precedents to guide us. It was necessary at once

to adopt some system of rules for the transaction of business.

The ordinary rules of practice in courts of law were obviously

inapplicable. "We were forced to adopt rules in advance of

any experience upon the subject, conscious that,we should be

forced often to modify, and sometimes to abrogate them. We
found numerous cases involving questions entirely out of the

path of ordinary legal investigation, requiring a degree of care

and study rarely necessary in courts of justice. Cases of

contracts intricate in their details, imperfectly defined by the

evidence, reducible with difficulty to any legal principles, and

enormous in amount, met us at the threshold. Cases involv-

ing the proper construction of treaties, important questions of

public law, and that most difficidt and delicate of all questions,

the responsibility of the United States to their citizens, were

laid before us. The construction of acts of Congress, the

legitimate powers of the executive departments, the duties and

liabilities of government officers, the constitutional powers of

the general government, the duties of neutral nations, and

questions arising out of a state of war, were all, directly or in-
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cidentally, to be inquired into. It cannot be presumed tbat,

witb a due regard to our own reputation or to our official

oaths, we were disposed to pass ligbtly upon questions of such

momentous importance. Our object has been to give each

case such a degree of care and patient attention as would enable

us to use it as a precedent in subsequent cases of a like charac-

ter. Our desire has been, not to get rid of the cases, but to

decide them ; and in order to do that, they must be carefully

examined. One case, involving no less than two millions of

dollars, occupied three weeks in the argument. Another

case, of great importance as to principle, required two weeks.

These cases were argued by eminent coimsel. Many other

cases of consequence have required from three days to a week.

It is difficult to estimate the amount involved in the cases

pending. It is sufficient to say that it is very large.

It is taken for granted that the object of Congress was to

ensure the award of equal and even-handed justice to the

claimant and to the government alike. We are convinced

that with the present force that object cannot be accomplished

as it should be. The duties of the solicitor have been per-

formed with a conscientiousness and fidelity to the United

States worthy of all imitation. But no one lawyer, however

experienced and eminent, can properly represent and protect

the interests of the government. The cases are so numerous,

his duties are so harassing, and his labors so unceasing, that

this is entirely impracticable. He is, in every case, opposed

to eminent counsel, and forced to perform an amount of

physical labor exhausting to any one. The interests of the

government cannot be properly guarded without an immediate

increase of the persons whose duty it is to represent them.

,

According to the provisions of the act of Congress, it is

necessary that the court should act twice upon every claim

brought before them. The allegations in the petition must

:prst be examined in order to determine whether, admitting

the facts stated to be true, the claimant is legally entitled to

relief. If, in the opinion of the court, the fact^ alleged, even
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if true, do not state any cause of action, there is an end of the

case, so far as the action of the court is concerned. If the

court should be of opinion that the facts stated, if proved,

would entitle the claimant to relief, then an order is made for

the taking of testimony. When the testimony is taken, the

case is presented to the court upon the evidence, and the in-

quiry then is, whether the allegations are proved. It is evi-

dent that many of the most important questions which can

arise, must be presented upon the statements in the petition

in advance of the testimony, and the attention of the court

has often been necessarily devoted to cases in this position.

The law requires us to state not only our opinions, but the

reasons for them ; and this duty, with the advantage of but

few precedents to guide us, has been extremely onerous.

Our undivided attention has been given to hearing argu-

ments in court and to drawing up opinions after the adjourn-

ment. These duties have required all our time. We shall

have been in session continuously for nine months, with only

such recesses as have been absolutely necessary to investigate

the cases argued and to draw up the opinions. To perform

this labor there are but three judges, and every lawyer and

every reflecting man must see that there is no tribunal in

America of which more is required, whether,we regard the

complexity, the importance in point of principle, or the pecu-

niary value of the claims submitted. The duties of all the

of&cers connected with the Court of Claims have proved to be

extremely arduous. Not only the judges and the solicitor

but the chief clerk also have been taxed to the extent of their,

ability. According to the practice which we found established,

the decisions of the court are to be communicated to each

House of Congress. This has rendered duplicate reports ne-

cessary. We have not as yet appointed an assistant clerk,

because we desired that the business should be conducted, in

as economical a manner as possible ; but experience has shown

that not only an assistant clerk is necessary, but that the com-

pensation of the chief clerk is altogether below what is re-
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quixed to induce a man of character, integrity, and capacity

to continue to hold the office.

Under all the diflferent circumstances attendant uJ)on the

commencement of business in a tribunal of such a peculiar

character as the Court of Claims, we hope to present to Con-

gress before the end of the present session, if we shall receive

the evidence that is expected, our final decision in one hundred

and twenty-five cases. We shall have examined and ordered

testimony in two hundred cases, and we shall have drawn up

nearly a hundred elaborate opinions in questions of law.-

More, we think, could not reasonably be expected, and we
have the consciousness that all our time and capacity have

been devoted to the performance of our official duties.

Eespectfully submitted.

JOHN JAMES GILCHRIST.
June 23, 1856.



DIGEST OF OPINIONS.

ACCOUNTS.

1. Feom April, 1845, to June, 1849, the claimant -was

Navy Agent and Acting Purser, and in both offices received

and disbursed the public money, which he received from the

Treasurer as Navy Agent, rendering separate accounts for

the money received by him, in each of the offices. He
charged himself, as acting Purser, with a sum of $561 10,

as received from himself as Navy Agent, but did not give

himself a corresponding credit in his account as Navy Agent.

In his accounts up to June, 1849, certain sums having been

disallowed him, the Treasury Department instituted a suit

against him. On the trial, he was first made aware of the

mistake in the sum of $561 10, (which was known to the

Department at the time it occurred, although the claimaht

was not informed of or allowed it,) but at the instance

of the Court, it was not admitted as a set-off, but re-

served for future examination by the accounting officers.

Afterwards, and prior to November, 1854, the claimant applied

to the Department for this sum, but its payment was re-

fused, on the ground that the claim could not be re-opened

after a judicial investigation of all his accounts. Held : the

claimant is entitled to recover the said sum of $561 10, as

due him by the United States, but without interest. Per Gil-

christ, P. J. White V. The United States.

2. In the settlement of the accounts of the claimant, a

2 tiT]
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major in the army, at the Treasury in 1839 and 1841, a

charge of $812 50 was duly jconsidered, passed upon and ad-

mitted to his credit. In August, 1842, upon settlement of

his accounts, the item was again taken up, re-examined, and

the amount charged to him. In October, 1851, the Secretary

of War decided that the sum should be allowed. Again, in De-

cember, 1851, such allowance was rescinded by the Secretary of

"War. It was not contended, on the part of the Government,

that the means of information were not at hand in the "War

Department when the item in question was credited to the

claimant ; or that the same evidence upon the matter did not

exist at that time which existed in 1851 ; or that there was

any attempt at concealment on the part of the claimant.

Hdd: the credit of $812 50 to the claimant was improperly

rescinded, and he has a right to have, that 'sum credited to

-him in his account with the United States. Per Gilchrist, P.

J. Chase v. The United States.

3. The petitioner, a major, officer in the engineer corps,

claims $130, paid for the hire of a fishing smack to convey

him to Havana from Key West, where he was absent on

special duty, in order to intercept the steam packet, and thus

take ' the quickest mode of returning to his station ; and the

extraordinary circumstances of the case, in the opinion of the

chief of the engineer corps, justified a resort to such means

of return, although comparatively expensive, but he did not

recognize it as a valid claim against his department. And
the Quarter-Master General decided that the determination of

the question came within the province of the engineer depart-

ment. The Secretary of War merely deciding he did

not " feel authorized to, allow this account." Held: (upon the

statement in evidence of the chief of the engineer corps,) that

the courge in question pursued by the claimant was proper and

necessary for the public interests intrusted to his charge ; that

he expended the $130 for the service and benefit of the United

States, and the amount should be paid Mm like any other



.19

account of engineer officers for travelling in the discharge of

their duty ; and which particular department it was a proper

charge upon is entirely immaterial. That it was money prop-

erly paid in the service and for the benefit of the United

States, and is therefore allowed to the claimant. Ihid.

4. The petitioner, a major in the army, claims to be allowed,

in account with the Government, the sum of $50, paid by
him to the master of the schooner Surprise, employed in the

engineer service under the superintendence of claimant, at a

specified rate of compensation. The claimant, finding that he

could lay up the vessel sooner than was expected, did so, and,

discharging the captain,-paid him an extra month's pay, which

bethought justice required. Held: this payment was made
without authority of law, or of the Department, and does not

furnish a legal cause of action against the United States. Ihid-

5. The petitioner, a major in the army, claims from the

United States $150, paid for medical services. The engineer

department was entitled to the services of a surgeon. None
could be procured. The Commodore permitted Dr. "W., an

assistant surgeon in the navy, (to whom the $150 were paid,)

to attend. He was not ordered to it. Jt was no part of his

duty. The claimant, as senior of&cer, employed him and

made the contract with him, which was approved by the

engineer department. The charge was disallowed at the

treasury, on the ground that Dr. W., as an assistant surgeon

in the navy, was prohibited, under section 2 of the act of

March 3, 1835, (4 Stat, at large, 757,) and also by section 3

of the act of March 3, 1839, (5 Stat, at large, 349,) from

receiving the allowance. Held: that the true construction of

the act of March 3, 1835, did not prohibit Dr. "W. from receiv-

ing compensation for his services not within the line of his

duty, from third persons ; that the petitioner lawfully paid

him the sum claimed, and has a right to have the said sum

($150) credited to him, the petitioner, by the United States,

Ihid.
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ACTIONS.

6. Where a sale was made by tlie United States acting

through their officers, in Mexico, during our occupation, of

personal property in their possession, to which they claimed a

title by the rights of war, which property was delivered to

and paid for by the vendee, but was subsequently, upon the

report of a military board of inquiry, taken from him and

delivered to the rightful owner, held, that such retaking was

the act of the United States, and their vendee has an action

thereon against them. Per Gilchrist, P. J. Porte v. The

United States.

7. It seems, the doctrine that, between man and man, an

action lies to recover back money paid under a mistake of

fact, and that it is unconscientious in such a case to retain it,

obtains equally as regards the government. Per Scarburgh, J.

Beatti/s executor v. The United States

.

8. Where a party once had full knowledge of a fact, which

he had forgotten at the time of making a payment of money,

his forgetfulness of it was such a mistake of fact as entitles

him to recover back the money.* Ihid.

9. " K a man has actually paid what the law would not

have compelled him to pay, but what in equity and good con-

science he ought, he cannot recover it back." Per same.

Sturges et al. v. The United States. Second Opinion.

10. Where money is paid on a fair an d deliberate compro-

* Where the court affirms or accepts a principle or decision at common
law of general application, it was deemed advisable and proper to state such
principle or decision in the digest. The same course is adopted as to prin-

ciples or dicta of public law.
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raise of a doubted and doubtful right, botb parties standing

on equal terms, and respectively taking tbeir chances of tbe

result, it cannot and ought not to be recovered back. IKd.

ACTS OF CONGEESS.

11. Any person who is entitled to a benefit under an act

of Congress may waive it, but he cannot waive rights belong-

ing to third persons without their assent. Per Gilchrist, P. J.

Magruder v. The United States.

12. The accounting officers of the Treasury cannot super-

add a condition not required by the act of Congress, which is

supreme in matters of legislation. Departmental regulations

must be in subordination to the law of Congress. Ihid. Second

Opinion.

13. Executive officers, when an act of Congress admits evi-

dence of a certain kind, have no right, it seems, to decide that

they will not render a decision in favor of a claimant, unless

he produces evidence of a different kind. Ihid.

14. This court may adopt rules of practice, and the depart-

ments make regulations, but they must be in strict subordina-

tion to law ; wherever there is any antagonism between them,

the " rules of practice " and " regulations " must yield, and the

law of Congress govern. Ihid.

ALLEGIANCE.

15. It is on the duty of protection that the duty of allegi-

ance depends. Per Gilchrist, P. J. Owners of the Brig Arm-
strong V. The United States.
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AEBITEATION.

16. If the United States, in the plenitude of their, power,

see fit to submit the claim of a citizen to arbitration without

his assent, they should make the most careful and ample pro-

vision that he shall be fully and fairly heard, and that he shall

have all reasonable opportunity to lay before the arbitrator

the evidence on which he relies. Ihid.

17. Where the claim of a citizen is submitted by our gov-

ernment to arbitration; whether the matter in dispute is a

question of law, or a mixed question of law and fact, the

claimant has a right to be heard before the arbitrators. Ibid.

18. Even if, in such case, the validity of the claim submit-

ted to arbitrationwas a doubtful question, that does not at all

affect the right of the claimant to be heard; so much the

greater call was there upon the United States to provide that

he should be heard. Ihid.

19. When the United States make a treaty which, by their

construction of it, precludes the claimant from being heard,

and refuse their sanction and authority to him to appear and

present his case before the arbitrator under that treaty, and

the award is adverse to the claimant, under these circum-

stances the United States are bound in damages. Ibid.

20. The government of the United States, it seems, has the

right, acting for the whole people, to submit to arbitration

any controversy with a foreign government, in which public

interests are concerned. Ihid.

21. The government of the United States, it seems, has the

power to submit to arbitration the claim of one of its own citi-

zens upon a foreign government, which it has been prosecuting,
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in such a way as to preclude itselffrom pressing that claim upon

such foreign government, or insisting upon it in any way as

a cause of war, or a matter of national concern. Ihid.

22. There is a broad distinction between the submission to

arbitration of a case involving national interests exclusively,

and the submission to arbitration of a case relating to private

rights alone, where the only matter of public concern is the

general duty of a government to protect its citizens. Ihid.

23. Where a case relating to private rights alone is sub-

mitted by our government to arbitration, it must be done with

a duo regard to the rights of the citizen. Ihid.

24. If the rights of the citizen be disregarded and sacrificed,

by submitting his case to arbitration without a due regard to

his rights, it is the dictate alike of law, common sense and

justice, that the government by which his rights have been

sacrificed should make him restitution. Ihid.

25. To relieve a government from liability to a citizen for

submitting his case to arbitration, it should appear, (1) that

t)ie case was one proper to be submitted
; (2), that he had an

opportunity of being heard before the arbitrators by argument

and proofs; (3), that the award was certain, definite and

within the submission; and (4), that the arbitrator did not

exceed his powers. Ihid.

26. By submitting to arbitration the just claim of a citizen,

and thereby giving the arbitrator a discretionary authority to

allow or reject it at his pleasure, the government puts it out

of the power of the United States to perform that first and

most sacred of duties, protection of the rights of the hum-

blest citizen. Ihid.

27. Have tlie United States the right to submit to arbitra-
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fcion the claim of a citizen upon a foreign government without

his assent or against his protest? Quere.—Ibid.

28. The consent of the citizen, in such a case of submission

to arbitration, would estop him afterwards from objecting

that such a submission was entered into. Hid.

29. Where the claim of a citizen was submitted by our

government to arbitration, because the respective governments

could not agree upon the question of law, and the matter in

dispute and submitted was the simple question of law, but

that question was not determined at all, the award being

founded solely upon the facts ; Held: the award is void, (1)

because it does not settle the matter in dispute and the matter

submitted, and (2) because it does settle the question of fact

which was not submitted, and thus exceeds the submission.

im.

30. When our government submits the claim of a citizen

upon a foreign power to arbitration, if he is not permitted a

hearing, or to be represented before the arbitrator and heai-d

in defence of his rights, and the award is adverse to him, the

United States become responsible to the claimant for the

damages he sustains. Hid.

31. The award, in such case, having been made against the

United States, they are answerable to the claimant for the loss

he has sustained, upon the principle that a nation, being

entitled to the allegiance and obedience of its citizens, is

solemnly bound, in return, to protect not only their persons

but their property. Ibid.

32. An award or arbitration made without the party having

an opportunity to be heard, rests neither upon law nor jus-

tice. Ihid.

38. It is a fundamental rule of construction, in reference to
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every transaction in the nature of a judicial proceeding, that

the contract of submission necessarily implies, that the arbi-

trator or judge is not authorised or empowered to decide the

question in controversy, without giving the parties an oppor-

tunity to be heard in relation thereto. Ihid.

THE ARMY.

34. During our war with Mexico the claimant was a cap-

tain in the service of the United States. He was attached to

the KJentucky regiment of cavalry. "While stationed at Louis-

ville, July 4, 1846, he was ordered by Col. F., his command-

ing officer, to take a reinforcement, to enter a certain house

and bring in deserters supposed to be there. The claimant

obeyed. Anticipating from what had previously occurred,

that resistance would be made, the house was quietly sur-

rounded, and orders given that all the doors should be simul-

taneously broken open. This was done. It was deemed, it

seems, a prudent course, and received the commendation and

approval of Col. F. After the return of the claimant from

Mexico, a suit was instituted by the proprietor of the house

for the alleged trespass, in which a verdict was obtained and

judgment rendered against him. This judgment, in October,

1848, amounted to $532 20, which he paid. He claims to

be reimbursed, by the United Slates, the amount so paid by

him on such judgment. Held: There is no legal ground for

the claim. Per Blackford, J. Clay v The United States.

85. Assuming the order of Col. F. to have been that the

claimant should break open the house in question, for the pur-

pose stated ; held, also : it was no justification for the trespass

because the order was unlawful. If it was necessary to fenter

the house to search for deserters, the proper authority to do

so should have been obtained from a civil magistrate. Hid.
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36. Held, also : An officer is justifiable in acting under

the order of his superior officer, if that order is legal, but not

if the order be illegal. Ibid.

37. The claimant, a captain in our service, during the war

with Mexico, while in the active performance of his duty,

moving rapidly firom plafee to place, under orders, was, in 1846,

,

taken prisoner at Encarnacion. Under the circumstances, all

the baggage and property which he had with him in Mexico

were lost, including many valuable papers. Their actual cost

amounted, as alleged, to upward of $1,370. The claimant

seeks to recover the amount froni the United States. Held:

the claiin being for the value of goods taken by the enemy in

time of war, cannot be sustained. Ibid.

38. The regulation of the army, ISTo. 1,259, (Army Eegula-

tions, 331,) authorizes the senior officer, " when medical or

surgical aid is required, if no surgeon or assistant surgeon of

the army be at or near the place," to procure such aid, and
imposes no limitation upon him in the exercise of his author-

ity to do so. Per Gilchrist, P. J. Ghace v. The United
States.

BAILMENT.

39. Under a contract as private carrier for hire, to cany
and deliver, the law implies only the promise to use ordinaiy
diligence. Per Scarburgh, J. Gibbons et al. v. The United
Slates.

40. Private carriers for hire are bound only for ordinary
diligence, and responsible only for ordinary neglect; they
are bound to use such diligence as every prudent man com-
monly takes ofhis own goods. Ibid.

41: The law implies an agreement, on the part of private
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carriers for Mre, to make good any losses arising from the neg-

ligence of their own servants. Hid.

42. An express warranty by a private carrier for liire, that

the goods shall go safely ^ merely puts him into the situation

of a common carrier. Ibid.

BILLS OF EXCHANGE.

43. On Jan. 21, 1850, N., a purser in the Navy, in pursu-

ance of instructions from the Navy Department, and by the

command of Commodore Jones, then in command of the Pa-

cific Squadron, drew, in California, a bill of exchange on the

then Secretary of the Navy for $20,000, payable to the order

of Com. Jones, Commander-in-Chief of the Pacific Squadi'on,

at three days after sight. This bill was indorsed by Com.

Jones to M. & Co., or order, who indorsed it to the order of

the claimant. On April 5, the claimant presented the bill to

the Secretary of the Navy at the Department, for acceptance.

On April 10, it was returned to the claimant with the remark,

"the Department declined to honor it." It was not protested.

On Aug. 9, the petitioner was informed that the Department

had decided to pay the draft, and its face was accordingly

paid on that day, and the bill taken up, by the Department.

The petitioner claims 15 per cent, on the amount of the bill

for re-exchange and interest, that being in California, in 1850,

the rate of commercial damages upon protested inland bills of

exchange, neld : The claimant is entitled to recover fi:om

the United States the sum of $3,396 66 damages on the bill

for re-exchange and interest, with interest thereon from Aug.

9,' 1850, till paid. Per Scarburgh, J. Beers v. The United

States.

44. Held, also: the United States were parties to the bill

both as drawers and drawees, and their interests Avere in no
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way affected by the want either of a protest or of notice,

which were wholly superfluous. Ihid.

45. Held, also, that upon the dishonor of the bill the Uni-

ted States, as drawers thereof, become liable to the holder for

the principal sum and interest, and damages and expenses in-

curred by the dishonor, and this' liability was not lost to the

holder by his failure to have the bill protested, and to give

notice of the dishonor. Ihid.

46. Held, also, that the liability of the United States for in-

terest and damages upon the bill, was absolute and complete

at the time the face of it was paid, and its mere surrender

then was insufficient to discharge, release, or satisfy such lia-

bility for interest and damages. Ihid.

47. Held, also, that the damages on the bill, in lieu of re

exchange, are to be ascertained by the law of the place where

the biU was drawn, and the interest by the law of the place

where the money was payable. Ibid.

48. When the United States, by their authorized officer,

become a party to negotiable paper, they have all the rights

and incur all the responsibility of individuals who are par-

ties to such instruments. There is no difference except that

the United States cannot be sued. Ihid.

49. The United States are liable, it seems, to damages on a

protested bill of exchange drawn by them, in the same man-

ner, and to the same extent, as an individual. Ihid.

50. When a bill of exchange is drawn by the United

States, their contract is, it seems, that the drawee shall, on the

bin being presented to him in a reasonable time from its date,

accept the same, and having so accepted, shall pay it, when
dTily presented for payment according to its tenor. Ihid
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51. As between the holder and drawer of a bill of ex-

change, protest and notice may, it seems, be dispensed with,

where they must be unnecessary or immaterial to the drawer

;

where the drawer could sustain no injury by the neglect of

the holder to make a protest, or give him notice of the dis-

honor of the bill ; where the want of them could not possibly

afifect the drawer. Ihid.

52. The rule relating to bills of exchange, which requires

a protest and notice in order to charge the drawer, is not one

of positive law, but is founded in reason and the necessities

of commerce. Ihid.

BOAEDS OF COMMISSIONERS.

53. One J., in June, 1812, as alleged, was sole owner of

the brig Jane of Philadelphia, which sailed from that port

March 14, 1812, with a cargo bound to Laguayra, where she

arrived in safety on April 14. From the distressed state of

the country, her uillading was not completed until July 13.

But in the meantime she had reloaded in part, and on July

21, was cleared at Laguayra for Philadelphia. She was pre-

vented from sailing by an embargo laid by General Miranda.

In consequence, from subsequent occurrences, the vessel was

lost to the owners, and the cargo greatly injured. In January,

1822, J. filed his memorials before the Commissioners for adju-

dicatingthe claims of our citizens against Spain, for spoliations

&o., appointed under the Treaty of February 22, 1819, de-

manding indemnity for losses sustained by him in consequence

of the seizure, detention, and final loss of his vessel, and in-

jury to her cargo by the Spanish authorities. The Board ex-

amined the memorials and the testimony adduced in support of

the claim, and on ISTovcmber 18, 1823, came to the conclusion,

and so ordered, that the claim be allowed as valid against

Spain for the value of the vessel, for the necessary expenses
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incurred in defending the property, and for the loss sustained

upon the cargo ; but on May 1, 1824, the Commissioners re-

scinded that decision, on the plea that the evidence was " not

sufficient to establish the claim under the treaty." It appeared

also, from minutes on the docket of the said Board of Com-

missioners, that J.'s claim was duly presented to the Board,

and was disallowed, but no document could be found in the

Department of State, stating the principle on which the decis-

ion was founded. The petitioners, representing the claim, al-

lege that the Commissioners clearly erred in not allowing said

claim, and that, too, without fault on the part of the claimant,

whereby the United States became liable in $11,732 44;

which sum they allege is unjustly detained from petitioners,

and they ask judgment therefor against the United States.

Held: the final decision of tne Board of Commissioners, disal-

lowing the claim, is a complete bar to the demand in this

case. Per Blackford, J. Thomas ei al. v. The United States.

54. Also, held: the question, whether the Board of Commis-
sioners erred or not in their judgment in the case, is not for

this court to determine : their decision must be taken to be

correct Hid.

55. Also, held: the circumstance alleged, that the Board
had, in the first instance, made an order in favor of the claim,

is unimportant. The case remained after that order under the

control of the Board, to be finally disposed of as, upon further

reflection or information, they might think proper. Ibid.

56. Also, held : the final decision of the Board against the

claim was rendered by a tribunal specially provided for by
the treaty of 1819, for the adjudication of such claims, to which
said claim was submitted by the claimant for decision ; and
from that decision there is no appeal. The judgment of the
Board stands upon the same ground with the judgment of any
judicial tribunal of exclusive jurisdiction. Ibid.
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57. The petitioner E. and one Q., as alleged, were joint

owners of the American brig Experiment, Avhich was captured

on her voyage from New York to Jamaica, in 1805, by a

privateer bearing Spanish colors, and which was immediately

thereafter re-captured by a British cruiser, and carried into

Jamaica, and under a decree of the British court of Admiralty,

upon a bill filed for salvage by the captors, was sold. The
loss sustained by E. and Q., as also alleged, by the capture

and detention of the ship, the salvage and other expenses,

was, exclusive of interest, $9,235 44. That said capture was

without any just cause, and was an infraction of the rights of

the United States, as a neutral nation, and constituted a good

claim for restitution against the government whose vessel the

privateer was. The petitioner presented the claim for said

loss before the Commissioners appointed under act of March

3, 1821, to carry into effect the treaty with Spain of 1819 ; but

it was disallowed, on the ground, as alleged by the claimant,

that the privateer was French and not Spanish. He subse-

quently brought said claim before the Board of Commission-

ers, appointed to carry- into effect the treaty of 1831 with

France, but that Board also refused to entertain it, on the

ground, that the privateer making the capture was a Spanish

and not a French vessel. As owner of one half of said claim,

and. administrator of Q., the owner of the other half, the peti-

tioner claims that he is entitled to the judgment of this court,

for the " amount of his loss, out of the treasury of the United

States," as they, in their sovereign capacity, in the said

treaties with France and Spain, " released those governments

from all further reclamations and claims to indemnity than

such as are therein provided for, of the like character as those

therein provided for, and has thereby become responsible for

claims of that character which have been excluded from the

benefits of the provisions of said treaties." Held: the decis-

ions of said Boards of Commissioners against the claim, like

the judgment of a court of competent jurisdiction, are a bar to
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the petition in this case for the same demand. Per Blackford,

J. Roberts v. the United States.

58. Also, held: the claim having been disallowed by the

Board of Commissioners under the treaty of 1819 with Spain,

upon the ground, as allecred, that the privateer was French

and not Spanish, was disallowed on the merits, because it was

a disallowance on the ground that a fact material to the estab-

lishment of the claim was not proved. Ibid.

59. Also, held: the final decision of said Board against the

claim, was rendered by a tribunal specially provided for by

the treaty of 1819, for the adjudication of such claims, to

which the claimant had submitted the case for decision, and

from that decision there is no appeal given to any other tribu-

nal. Ibid.

60. Also, held: the claim before the Board of Commission-

ers, under the convention with France of 1831, being for a

French spoliation, could not be sustained without proof that

the offending vessel was French ; and the decision against the

claim for the want, as alleged, of that proof, was a decision on

the merits. Ibid.

61. Also, held: the Boards under the treaties, legally or-

ganized for the determination of such claims, having respect-

ively, upon the application of the petitioner himself, examined
his claim and decided against its validity, the fact, assumed by
him, of the validity of the claim against either Spain or

France, previously to the said treaties, does not exist. Ibid.

62. The decision, upon the law and facts, of the Secretary

of the Treasury against a claimant, under Art. 9 of the treaty

with Spain of 1819, is the decision of a competent tribunal of

exclusive jurisdiction, and puts an end to the demand, both
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as to principal and interest. It stands upon the same ground

witli the decision of a Boai'd of Commissioners, appointed by
or under a treaty, to determine upon the amount and validity

of similar claims. Per Blackford, J. Humphrey's Adminis-

tratrtx v. The United States.

63. The disallowance, by Commissioners, of a claim, on the

ground that a fact material to the establishment of the claim is

not proved, is a disallowance on the merits. Per same.

Roberts v. The United States.

64. When Congress has conferred upon an individual, or a

board, or a department, the power to examine and decide a

matter, and the matter has been decided, is such decision

final?

—

Quere. Per Gilchrist, P. J.— Wigg v. The United

States.

CAPTUEB.

65. During the war between the United States and Tripoli,

Lieut Decatur, in command of the Enterprise, boarded and de-

stroyed the frigate Philadelphia, (which had been captured by
the enemy, and was then moored in the harbor, under the

batteries of Tripoli,) but under peremptory orders to set her

on fire, and after blowing out her bottom, to abandon her.

Held; these orders were inconsistent with and excluded the

idea of a capture; the duty which he performed was that of

her destruction, and not pf her capture. Per dame. Decatur

V. The United States.

66. Section 5 of the act of April 23, ,1800, is substantially

a provision that the vessel is to be condemned, or that there

is to be a legal adjudication that she is good prize, before the

proceeds are to become ,the property of the captors. Ibid.

67. Property captured in war belongs, in the first instance,

3
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to the nation ; wliatever right the captors acquire is derived

by grant. The mere taking possession of the property does

not of itself vest the title to it in the captors. lUd.

68. As the title to the proceeds or value of a vessel as prize

of war, depends on a grant, it must conform to the conditions

of the grant ; which are that the vessel, after having been

captured, shall be brought into port and condenmed as law-

ful prize. IKd.

CENSUS MARSHALS.

69. Where the petitioner, appointed in June, 1850, assistant-

marshal to take the seventh census, was, in consequence ofan

unforeseen and destructive calamity, (crevasses of the Missis-

sippi,) put necessarily to additional labor and expense, in order

to complete his duties, for which he claims that he is entitled

to an increase of the compensation allowed by the act of May
23, 1850 (9 Stat, at Large, 428) ; Held: the claimant, in ac-

cepting the office of assistant-marshal, could have done so only

on the terms which that act prescribed. Per Scarburgh, J.

Boyd V. The United States.

70. He thereby undertook to perform the duties of his of-

fice of assistant-marshal for the compensation allowed by the

said act of May 23, 1850, and exposed himself to its penalty,

if without justifiable cause he should neglect or refuse to per-

form those duties. Ihid.

71. If the disaster, which added so much to his labors, and

enhanced the incidental expenses of the performance of his

duties as assistant-marshal, amounted to a justifiable cause for

his neglecting or refiising to perform them, then he might,

with impimity, have neglected or refused to perform those

duties. Ibid.
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72. But if, notmtlistanding that disaster, he preferred fuUy
to discharge his duties as assistant-marshal, he must be in-

tended to have done so on the terms prescribed by law. Ih.

73 His having adopted that course, and in good faith dis-

charged his duties under the disadvantageous circumstances

which embarrassed him, however much it may redound to his

credit and honor as a public officer, still creates no legal lia-

bility on the part of the United States to increase his com-

pensation, or to reimburse him the additional incidental

expenses to which he was subjected. Ih.

74. The law prescribed both his duties as assistant-marshal

and the compensation to be allowed for their performance

;

and the claimant can have no legal demand beyond the terms

of the law. Ih.

CHAETEE-PAETY.

75. The petitioner, being her owner and master, in AprU,

1851, chartered the ship Ellen Brooks to the United States,

by charter-party, to take in certain Grovemment stores at Val-

paraiso, and "therewith proceed direct to Benicia, Upper

California," and deliver the same at the expense of the char-

terers, and so end the voyage. The charter allowed the

charterers ten working days to discharge the cargo, and con-

tained the clause :
" Penalty for non-performance of this

charter-party, $4,000." The cargo was taken in and she pro-

ceeded, and arrived at Benicia July 8, 1851. The next day,

the master reported her to the Commissary at that port as

ready for delivery. He refused to receive the stores unless

they were delivered at the Government hulk or port landing

beyond the limits of Benicia, and nearly five miles from the

western harbor, the usual place of anchorage and delivery of

Benicia. This the master declined to do, on the grounds that
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the charter-party only bound him to go to Benicia, and. his

vessel -would not be safe at such port landing. But the agent

of the Government persisting, on July 9 the master carried

his vessel to the Government hulk, and again gave notice that

he -was ready to deliver cargo. The Collector demanded

duties upon the stores, which being refused, he seized the

ship, &c. This difficulty was not settled imtil July 17, when

the delivery was commenced, and completed July 28. While

discharging, the vessel became much injured by lying, with

her cargo, on the rocks when the tide receded. He claims

for the forfeiture of charter-party the $4,000. Held: the

amount for non-performance, inserted in the charter-party, is

to be treated as a mere penalty, and not as liquidated dam-

ages. Per Scarburgh, J. Swain v. Tlie United States.

76. As to the $4,000 inserted as "penalty for non-perform-

ance," held: that the most the petitioner can claim is, that in

this respect the charter-party constitutes a reciprocal under-

taking between him and the United States, in the penalty of

said sum, for the faithful performance of the charter-party by
them respectively. Ibid.

77. The petitioner claims, also, the usual freight upon the

stores, or cargo, from Benicia to the Government hulk, or
" port-landing." Held: he was not bound by the charter-

party to carry the stores beyond Benicia, and the failure of

the United States to receive their goods at Benicia was a

breach of the charter-party ; therefore the petitioner is enti-

tled to such extra freight. IKd.

78. As to the damages which tho petitioner sustained by
the breach of the charter-party on lie part of the United
States, in failing to receive their goods at Benicia ; hdd: he
proceeded farther than Benicia in compliance with directions

he was at full liberty to have disregarded. The damages sub-

sequentiy sustained by him were neither incidental to, nor
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caused by, such breach. The passing from Benicia to the

port landing, resulted from the rnutual consent of the United

States and the petitioner, and its effect was to render his dam--

ages for the breach merely nominal. Ibid.

79. The direction given by the quarter-master to proceed

from Benicia to the Government hulk and there deliver the

stores, and the petitioner's consent to comply therewith, are to

be regarded as a new contract entered into between him and the

United States. By it, the hulk was substituted for Beniciaj

as the place of delivery. Ihid.

80. This new contract, however, did not deprive the United

States of the benefit of the lay days for unloading, stipulated

for in the original charter-party, nor did it relieve the Govern-

ment from its obligation to effect the unloading within that

time. Ibid.

81. Under this new contract the United States must be

considered, by implication, as having agreed, not only to pay

the at least usual freight from Benicia to the hulk, but also

to compensate him for any injury his ship might actually sus-

tain by being laid alongside of the hulk, and remaining there

till the cargo was delivered. Ibid.

82. The interference of the Collector, whether legal or ille-,

gal, which prevented the unloading within the stipulated time,

does not excuse the breach of that part of the contract. Ibid.

83. The United States required the petitioner to carry his

vessel to the hulk, where injury to some extent was inevitable,

as known to both parties, and an implication of anything less

than a promise on their part to compensate him for any injury

which she might actually sustain would not do him justice.

His claim of compensation for injuries to his ship at the hulk

is sustained by law. Ibid.
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Si. The penalty in a charter-party is not regarded as liqui-

dated damages ; and where the charter-party is not under seal,

the penal clause is merely formal. liid.

CITIZEN.

85. Our government holds its public powers by no higher

tenure than the citizen possesses his private rights
;
public

powers are delegated, and private rights are possessed, by the

wUl and assent of the people. ' Per Gilchrist, P. J. Owners

of the Brig Armstrong v. The United States.

86. A private person, armed with no power of enforcing

his rights, cannot speak in sufficiently impressive tones to in-

sure his being heard by a foreign nation ; his own government,

in the discharge of that duty of protection which it owes to

its citizens, must speak for him. Ibid.

87. It seems, if a citizen be spoliated by a foreign govern-

ment, he is entitled to obtain redress from the foreign govern-

ment through the means of his own government. Ibid.

88. If, in such case, from weakness, timidity, or any

other cause on the part of his own government, no redress is

obtained from the foreign government, then, it seems, the citi-

zen has a claim against his own country. Ibid.

89. The doctrine that, whatever settlement our government
may make, after interfering by request to procure redress for

the injuries the claimant, a citizen, supposes himself to have
sustained, it incurs no responsibility for the claim to such citi-

zen, cannot be admitted. Ibid.

90. If the United States, in the plenitude of their power,
see fit to submit the claim of a citi.'^en to arbitration without
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his assent, they should make the most careful and ample pro-

vision tliat he shall be fully and fairly heard, and that he
shall have all reasonable opportunity to lay before the arbi-

trators the evidence on which he relies. Ihid.

91. Where the claim of a citizen is submitted by our gov-

ernment to arbitration, whether the matter in dispute is a

question of law, or a mixed question of law and fact, the

claimant has a right to be heard before the arbitrators. IKd.

92. Our country is bound to protect our rights as individ-

uals
;
and if this protection be not afforded us, she is bound

to render us such an equivalent as it is in her power to be-

stow. Ihid.

93. If our country neglects the sacred duty of protecting

the citizen in his rights, she is bound to make him compensa-

tion. IKd.

94. Against another nation our country is bound to assert

the claims of her citizens, for she alone cah meet such an an-

tagonist on equal terms. Ihid.

95. The government of the United States, it seems, has the

power to submit to arbitration the claim of one of its own citi-

zens upon a foreign government, which it has been prosecuting,

in such a way as to preclude "itself from pressing that claim

upon such foreign government, or insisting upon it in any

way as a cause of war, or a matter of national concern. Ihid.

96. There is a broad distinction between the submission to

arbitration of a case involving national interests exclusively,

and the submission to arbitration of a case relating to private

rights alone, where the only matter of public concern is the

general duty of a government to protect its citizens. Ihid.
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97. Where a case relating to private rights alone is submit-

ted by our government to arbitration, it must be done with a

due regard to the rights of the citizen. Ihid.

' 98. Ifthe rights of the citizen be disregarded and sacrificed,

by submitting his case to arbitration, without a due regard to

his righfe, it is the dictate alike of law, common sense, and

justice, that the government by which his rights have been

sacrificed should make him restitution. Hid.

99. By submitting to arbitration the just claim of a citizen,

and thereby giving the arbitrator a discretionary authority

to allow or reject it at his pleasure, the government puts it out

of the power of the United States to perform that first and

most sacred of duties, protection of the rights of the humblest

citizen. Ihid.

100. Have the United States the right to submit to arbitra-

tion the claim of a citizen upon a foreign government with-

out his assent or against his protest?

—

Quere. Ibid.

101. The consent of the citizen, in such a case of submis-

sion to arbitration, would estop him afterwards from objecting

that such a submission was entered into. Ihid.

102. Where the claim of a citizen was submitted by our

government to arbitration, because the respective governments
could not agree upon the question of law, and the matter in

dispute and submitted was the simple question of law, but
that question was not determined at all, the award being
founded solely upon the facts : ''Held, the award is void (1),

because it does not settle the matter in dispute, and the matter
submitted, and (2), because it does settle the question of fact

which was not submitted, and thus exceeds the submission "

Ihid.
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103. When our government submits the claim of a citizen

upon a foreign power to arbitration, if he is not permitted a

hearing, or to be represented before the arbitrator, 'and heard

in defence of his rights, and the award is adverse to him, the

United States become responsible to the claimant for the dam-

ages he sustains. Ihid.

104. The award, in such case, having been made against the

United States, they are answerable to the claimant for the loss

he has sustained,,upon the principle that a nation, being enti-

tled to the allegiance and obedience of its citizens, is solemnly

bound, in return, to protect not only their persons but their

property. Ihid.

105. Every party should have an opportunity to be heard

before the tribunal that is to pass judgment on his rights. It

is a principle of universal application, that no one shall be

condemned unheard, and that every citizen, however humble,

has a right to be heard in defence of his rights. Ihid.

106. It is on the duty of protection that the duty of alle

giance depends. Ihid.

CLAIMS.

107. Previous to our treaty of 22d February, 1819, with

Spain, a claim for the redress of the illegal seizure and con-

demnation of an American vessel by Spanish authorities,

could be preferred only against the nation that had committed

the injury. Per Blackford, J. Thomas v. The United States.

108. Where the petitioner claims a right of • pre-emption to

a tract of land, but admits there are claims thereto antago-

nistical to his, by parties who do not appear; Held: whether

he is entitled to a right of pre-emption or not, cannot be de-
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termined. by this court without iuvestigation, also, into such

adverse claims. Per Gilchrist, P. J. Hah v. Tim United States.

109. Where a right to enter certain land by preemption ia

asserted, but the court is informed that there are three seve-

ral claimants thereto ; Held: this court cannot decide that the

claim of the petitioners is the better claim, where the other

claimants are not represented, and have had no opportunity

of proving that a decision ought not to bo made in favor of

the petitioner. Ibid.

CLEEKS.

110. The claimant, while chief clerk in the Treasury De-

partment, at different periods between April 24, 1829, and

May 31, 1833, acted as Secretary of the Treasury, perform-

ing the duties of the office, by authority of the President of

the United States, on account of the absence from the scat of-

government or sickness of the Secretary of the Treasury.

Held: the claimant, at the times he so performed the duties of

Secretary of the Treasury, held an office separate from his

office of chief clerk—that is, held two offices, there being

at the time no law to prohibit him from doing so ; and as he

discharged the duties of both offices, is entitled to compensa-

tion accordingly. Per Blackford, J. Dickens v. The United

States.

111. It seems, proof of voluntary services as extra clerk in

a " department, bureau or office at the seat of government,"

rendered with the knowledge of an agent of the government,

authorised by law to assent either expressly or impliedly to

the performance of those services, wiU sustain a claim for

compensation against the United States. Per Same. McEl
dsrry v. The United States.
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112. Where such voluntary services as extra clerk are per-

formed, but not "with the knowledge of an agent of the

government authorized by law to assent either expressly

or impliedly to the performance of those services," Held:

there exists no claim for compensation against, or contract

with, the United States. Ibid.

113. N"o one but the head of a department, bureau or office

at the seat of government, can, under any circumstances, con-

tract for the services of an extra clerk, on account of the

government, in such department, bureau or ofiice. Ihid.

114. It seems the head of a department, bureau or office

at the seat of government, can contract for the services

of an extra clerk in such department, bureau or office, only

during the session of Congress, or when the services of such

extra clerk are indispensably necessary to enable such depart-

ment, bureau or office to answer some call made by cither

House of Congress at one session to be answered at another.

lUd.

115. It seems a contract for services as extra clerk in a de-

partment, bureau or office at the seat of government, entered

into by the head of such department, bureau or office, not

in accordance with the provisions of the special appropriation

act of August 26, 1842, Sec. 15 (5 Stat, at Large, 526), is in

violation of such act, and void as against the United States.

Ihid.

116. The claimant, while Chief Clerk in the State Depart-

ment, at dififerent periods between Aug. 10, 1833, and Nov.

9, 188C, was Acting Secretary of State, performing the duties

of the office by authority of the President of the United States,

on account of the absence or sickness of the Secretary of

State. Held: the claimant at the times he so performed the

duties of Secretary of State, held an office separate from his

office of Chief Clerk ; that is, held two offices,—and as he dis-
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charged the duties of both is untitled to compensation accord-

ingly. Per Same. Dichins v. The United States.

COMMUTATION,

117. An officer entitled to the benefit of the proyision

of the Eesolution of Congress of Jan. 17, 1781, extending

the grant of half-pay for life to the officers of the hospital

department and medical staff, received mider special Act of

June 23, 1836, (6 Stat, at Large, 641) five years full pay, as

commutation for his half-pay for life under the Eesolution of

Congress of March 22, 1753. Held: this was not a final set-

tlement of his claim for half-pay ; the payment of a sum of

money not being of itself a discharge of a debt for a larger

amount, and here there was no compromise. One party (the

United States) to a contract cannot, without the assent of the

other, discharge a debt by the payment of a smaller sum than

the amount due. Per Gilchrist, P. J. Baird v. The United

States.

CONSTEUCTION.

118. If a claim be alleged to be "founded upon any law of

Congress," this Court will construe such law and ascertain its

meaning by applying to it those rules of construction which

a wise and long-continued experience has determined to be the

best adapted to that purpose. Per Same. Todd v. The

United States.

119. Section 1st of the Act of April 21, 1808, (2 Stat, at

Large, 484,) declares a contract with the United States, in

which any miamber of Congress is interested, to be " absolutely

void and of no effect :" Sec. 3 of the same act merely directs,

that in every such contract there shall be inserted a provision

that no member of Congress shall be interested in it, but does

not declare the contract to be void if such provision is not in-
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serted. Held: the third section is directory, and an omission

to insert the provision does not render the contract void.

Per Same. Crown v. The United States.

120. By the Act of March 3, 1853, (10 Stat, at Large 748,)

, Sec. 1st, it was enacted " that the proper accounting officers,

under the direction of the Secretary of the Treasury, adjust

and settle the claims of , deceased, for losses sustained by
him while retained as a hostage by the British officers during

the war of the Eevolution."

Sec. 2d directed the said officers in the adjustment to allow

$37,197, with legal interest from March 4, 1850, until the day

of stating the account of said losses. The 3d and last section

authorized the Secretary of the Treasury to pay to the claim-

ant, grandson of deceased, " the amount that shall be ascer-

tained to be due on accountof said losses, including the in-

terest," &c. In construing this Act, the officers of the Treas-

ury refused to pay anything beyond the sum named in Sec.

2, with the interest there allowed ; declining " to adjust and

settle " the said claims, or to ascertain " the amount due on

account of said losses." On the hearing, it was contended

for the government, that the 1st Sec. of the Act was intended

merely to state the grounds on which the allowance was to be

made ; that the 2d Sec. was meant to declare and limit the

amount to be paid ; that Sec. 3 was intended only to provide

that the sum specified should be paid to the claimant, and that

the whole duty of the Secretary was performed by paying

the $37,197, with the interest thereon. Held: there is no

rule of construction which gives authority to say, that the

words in Sec. 2, which expressly provide that the accounting

officers of the treasury shall " adjust and settle " the claims

of r, had no meaning, and that Congress did not intend

that the claims should be adjusted and settled by the account-

ing officers. Per Same.
,
Wigg v. The United States.

121. Also, Held: the 2d Sec. of the Act is not a mere pro-
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vision for the payment of the sum specified. It implies that

Sec. 1 requires something, to be done, because $37,197 is to

be allowed "in the adjustment of said losses," which, by Sec

1, were to be adjusted and settled. Ilid.

122. Also, Held: unless this adjustment were to be made,
' there would be no means of determining the amount of the

interest, for that is to be cast " until the day of stating the ac-

count of said losses." Ilid.

123. Also, Held: the 2d Sec. intends that when the losses

are adjusted, in the adjustment the $87,197 shall be allowed

;

but it does not exclude losses exceeding that sum, if such be

satisfactorily proved. Ihid.

124. Also, Held: the 3d Sec, in addition to pointing out

the person who is to receive the money, provides that the

sum to be paid him shall be " the amount that shall be ascer-

tained to be due on account of said losses." It is evident

that Congress did not iatend that merely the sum of $37,197

should be paid. Ibid.

125. Also, Held:' the Act requires that the claims of

should be adjusted and settled at the treasury ; that, in the

adjustment, the sum of $37,197 should be allowed ; that it is

only in this mode that the interest can be computed ; that,

when the amount is ascertained to be due, it shall be paid to

the, claimant ; and it is only upon this construction that the

whole object of the Act can be accomplished. Ihid.

126. If a contract with the government is susceptible of

two constructions, one consistent and the other inconsistent

with the act of Congress authorizing such contract, the former

construction must be adopted. Per Scarburgh, J. Gibbons

et al. V. The United States.

127. The act of August 23, 1842, (5 Stat, at large, 510,)

does not apply only to the departments of the government.
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The language of that act is general, and this court has no

authority to limit its operation. Per Blackford, J. JTolmari's

administrator v. The United States.

128. The language of each of the acts of March 3, 1839,

(5 Stat, at Large, 349,) of August 23, 1842, (5 Stat, at Large,

510,) and of August 26, 1842, (5 Stat, at Large, 525,) is broad

and compreliensive enough to include both an assistant mes-

senger and a laborer. Per Scarburgh, J. White and Sher-

wood V. The United States.

129. Neither an " assistant messenger," nor a " laborer,"

comes within the exception to the act of August 26, 1842,

sec. 11 : that exception extends only to " watchmen and mes-

sengers." The office of assistant-messenger is wholly distinct

from that of either a messenger or a watchman, and a laborer

is neither the one nor the other. Hid.

130. Where the claimant, in May and June, 1853, rendered

services in the office of Fourth Auditor of the Treasury,

althougb he was not employed by the head of the department,

but voluntarily tendered his services, and was merely permit-

ted by the Auditor to perform them in his office; Held: this

is not to be considered as an employment in the sense of the

Act of August 26, 1842, sec. 15, (5 Stat, at Large, 526,) and

for that reason no legal liability, on the part of the United

States, to make the petitioner compensation for his services

can result from it. Per Same. Boyd v. The United States.

131. To " adopt " a route for the transportation of the mail,

means to take the steps^ necessary to cause the mail to be

transported over that route. That is the sense, so far, of the

resolution of Congress of May 24, 1828, (4 Stat, at Large,

322.) Per Gilchrist, P. J. Rhodes v. The United States.

132. The object of Sec. 12 of the act of August 26, 1846,
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(5 Stat, at Large, 536,) modifying the act of Marcli 3, 1885,

is merely to require that the order (not required to be given

by said act of March 3, 1835) authorizing any officer to per-

form the duties of a higher grade, shall have been given pre-

viously to the performance of such duties, but need not be ia

writing. Per Same. Magrvder v. The United States. Second

Opinion.

133. It seems, the court will review the construction given

to a statute by the accounting officers of the Treasury in the

discharge of official duty, where they have declined to act

under it,: even in a matter specially referred by act of Congress

to be adjusted by them. Per Gilchrist, P. J. Wigg v. The

United States.

CONTEACTS.

I. Construction of Contracts.

n. Contracts under Treaties.

m. Law of Carriers.

rV. Contracts under Statutes.

V. Contracts Generally.

VI. Contracts with Government.

I. CONSTEDCTION OP CoNTBACTS.

134. In January, 1826, Captain Blaney, superintending the

fortifications at Oak Island, near the mouth of Cape Pear

Kiver, issued proposals for the delivery at Oak Island of six

millions of brick. The claimant filed his proposals for de-

livering firom one to six millions of brick, of certain sizes, at

$7 75 per thousand. On March 16, the proposals were

accepted by B., between whom, acting for the Government,

and the claimant, a contract under seal was then executed.

This was forwarded to the Engineer Department. On
July 26, that Department wrot^ to B. that the contract was
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" decidedly objectionable," stating certain objections
; (1) that

there was no penalty expressed in, and no bond as security

accompanying and referring to, the contract
; (2) " that if the

whole [of the bricks] should not be delivered, the Govern-

ment is bound, nevertheless, to pay the sum to which it would

amount if delivered—at least, according to the letter of the

contract, that construction might be put upon it';" (3) that

" the aid the Government stipulates to furnish in the reception

of the bricks is too indefinitely stated." Upon these objec-

tions the Engineer Department pronounced the contract "a

nullity." By it the claimant was to furnish one million

bricks on or before October 1, 1826. He was not bound to

deliver them before that time, but he had a right to do so if

he chose, and to receive the contract price for them, $7 75

per thousand. There was no agreement between the claimant

and B. that the contract might be altered, modified, or re-

scinded by either party, or that its approval by any superior

oflBcer was necessary. After receiving the communication

from the department, and before October 1, 1826, B. refused

absolutely to receive any bricks of the claimant, or to fulfil

the contract. It appeared in evidence that the claimant had

then on hand 600,000 bricks, for which he should have been

paid $3,875 under his contract ; that he became embarrassed

in consequence of such refasal, and was compelled to sell out

to one P., previously to such refusal his creditor, from whom
subsequently B. purchased the very bricks made by the

claimant in fulfilment of his contract, at' the increased price

of $8 50 per thousand. The petitioner claims damages.

Held : The contract was a valid one, and the conclusion of

the Engineer Department that it was a nullity, was uhau-

thoriaed by law or any regulation or " usage" of the Depart-

ment. Per Gilchrist, P. Jt Crown v. The United States.

135. Held, also, that B. had no right to rescind the con-

tract before Oct. 1, 1826, the earliest time at which the claim-

ant was bound under it to deliver the bricks. Ibid,

4
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136. Held, also, that tlie belief (aUeged) of B., tliat tte

claimant was unable to fulfil the contract, was no reason for

rescinding it before Oct. 1, 1826. Ihid.

137. Held, also : the claimant had a right to be paid for such

bricks as he should deliver under the contract before Oct. 1,

1826 ; and, as he had on hand, ready for delivfirj, at the time

of the refusal by Oapt. B. to fulfil the contract, 500,000

bricks, for which he should have been paid $3,875 under it,

he is entitled to judgment against the United States for that

amount, deducting there from $375, the estimated expense of

transportation to Oak Island, at 75 cents per thousand. Ihid-

138. As to the sheds, kiln-walls, moulds, &c., sold, as ap-

peared in evidence, to P. by the claimant, Held : even if they

were sold " through an oppressive course of conduct by P.,

and even if Capt. B. was privy to it," the United States are

not therefore legally answerable to the claimant. Ibid.

mmmmm
139. As to the loss of his prospective profits, which the

claimant estimates at $4,000 ; Held : it is in evidence that he

was embarrassed, and the Court cannot say that the claimant

would have been able to go on with his contract, even if he

had been paid for the bricks whichwere ready to be delivered.

Such profits are not allowed him. Ibid.

140. As to the objection to the contract by the Engineer

Department, that " the aid the Government (thereby) stipu-

lated to fiirnish in the reception of the bricks is too indefin-

itely stated ;" Held: as the contract pro^vides that "the United

States are to fiirnish hands to receive the bricks as they shall

be tossed or thrown from the vessel by the contractor," they

were to farnish hands enough to perform the duty. Ibid.
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n. Contracts under Treaties.

141. " Wlien the terms of a treaty stipulation import a

contract—when either of the parties thereby engages to per-

form a particular act, the treaty addresses itself to the politi-

cal, not to the judicial department, and the Legislature must

execute the contract before it can become a rule for the Court."

Per Blaclcford, J. Humphrey's Administratrix v. The United

/States.

in. Law op Oarriebs.

142. Under a contract as private carrier for hire to carry

and deliver, the law only imphes the promise t» use ordinary

diligence. Per Scarburgh, J. Gibbons et al, v. The United

States.

143. The law implies an agreement on the part of private

carriers for hire to make good any losses arising &om the neg-

ligence of their own servants. Ibid.

rV. Contracts by Statute.

144. The act of 31st January, 1828, (3 Stat, at Large, 723,)

" concerning the disbursement of public money," forbids ad-

vances of public money in all cases ; but on contracts for the

performance of any service for, or the delivery of articles of

any description for the use of the United States, it allov/^s

payment to be made not exceeding the value of the service

rendered, or of the articles delivered previously to such pay-

ment. Per Scarburgh, J. Gibbons et al. v. The United Stales.

145. An advance of money on contract, strictly speaking,

is a payment made before an equivalent is received. It is

such an advance that is forbidden by the act of 81st January,

1823. Ibid.

146. The "payment" which the act of 3lst January,



52

1823, contemplates, is a payment for a full equivalent received)

as contradistinguislied from a payment for an equivalent ex-

pected. The former it allows, the latter it forbids. lUd,.

147. The act of 31st January, 1823, prescribes, three re-

quisites to constitute a valid, payment : 1st, that it be a pay-

ment in the sense of th? statute; 24, tha,t it be niade m. a

case of contract for the performance of some service for, or the

delivery of articles of some description for the use of the

United States ; and, 3d, that it shall not exceed the value of

the service rendered, or of the articles delivered previously

to such payment. Ihid.

148. It seems
J
the Navy CommissionerSj constituted by the

act of February 7, 1815, acting under the superintendence of

the Secretary of the Navy^ had authority, by the act of March

3, 1839, (5 Stat, at Large, 339,) to make a contract for "blank-

books, contracts and bonds," at specified prices, for the use of

the office of the Board, as it was part of the ministerial duties

of their office, and was a matter " connected with the Naval

establishment of the United States." Per Gilchrist, P. J

Gideon v. The United States.

149. It seems, contracts made under the authority of the

Navy Commissioners, unfulfilled at the time of the passage of

the act of August 31, 1842, were not abrogated by the opera-

tion of that act, but remained iu force under it. Ibid.

150. Where a.contract, entered int9 by the Boajd of Navy
Commissioners, valid at the time it was made, remained un-

fulfilled at the passage of the, act of August 31, 1842; SeM:
the United States could not put an, end to such contract,

either, by an act of, Congress or through tljie agency of the

Navy Department, without being responsible to the other

contracting party for the damages he sustained thereby.

im.



53

151. Where tlie petitioner, appointed in June, 1850, assist-

ant-maislial to take the seventh census, was, in consequence

of an unforeseen and destructive calamity (crevasses of the

Mississippi) put necessarily to additional labor and expense in

order to complete his duties, for which he claims that he is

entitled to an increase of the compensation allowed by the act

of May 23, 1850 (9 Stat, at Large, 428) ; Held: the claimant,

in accepting the office of assistant-marshal, could have done

so only on the terms whicli that act prescribed. Per Scar-

burgh, J. Boyd V. The United States.

K2. He thereby undertook to perform the duties of his

office of assistant-marshal, for the compensation allowed by

the said act of May 23, 1850, and exposed himself to its

penalty, if without justifiable cause he should neglect or re-

fuse to perform those duties. Ihid.

153. As to changes in a contract which necessarily imply

an increased price, and which are assented to by the employer,

the principle governs that he is' not bound to pay for services

according to the usual rate of charging therefor, with no refer-

ence to the contract, but must pay for them only accotding

to the rate of the contract. This is the rule of compensation

stated, in explicit terms, in Sec. 23 of act of July 2, 1836, re-

lating to the Post-Office Department. Per GUchrist, P. J.

iluston V. The United States.

154. The 23d section of the act of July 2, 1836 (5 Stat, at

Large, 85), does not, either in its lettei: or its spirit, provide

that no claim for extra allowances should be valid against th'e

United States unless an order for additional service was niade

by the Postmaster-Greneral. Ibid.

155. As the Postmaster-General, under Sec. 23 of the act

of July 2, 1836, might make temporary express contracts; the

United States might then be bound by the obligation of an
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implied contract for carrying the mail, proved in such a way

as is recognized by the rules of law to be binding upon indi-

viduals. Ihid.

156. Section 1st of the act of April 21, 1808 (2 Stat, at

Large, 484), declares a contract with the United States, in

which any member of Congress is interested, to be " absolutely

void and of no effect." Sec. 3 of the same act merely directs,

that in every such contract there shall be inserted a provision

that no member of Congress shall be interested in it, but does

not declare the contract to be void if such provision is not in-

serted ; Held: the third section is directory, and an omission to

insert the provision does not render the contract void. Per

same. Crown v. The United States.

Y. CONTEAOTS GeNEKALLT.

157. If a contract with the government be the foundation

of the claim, this court will determine the nature and validity

of such contract, by the application thereto of known and

well-settled principles of law. Per Gilchrist, P. J. Todd v.

The United States.

158. It seems, this court will entertain the petition of one

not a citizen, and grant him relief upon a claim arising on con-

tract with the United 'States. Per Gilchrist, P. J. Porte v.

The United States.

159. If a contract with the government is susceptible of

two constructions, one consistent and the other inconsistent

with the act of Congress authorizing such contract, the former

construction must be adopted. Per Soarburgh, J. Gibbons et

al. V. The United States.

160. The ordinary principles of law and morality, which
are applied to regulate the dealings of individuals, are appli-
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cable in transactions between the United States and their citi-

zens. Per Gnchrist, P. J. White v. The United States.

161. No one can make another person his debtor without

the consent of such other person ; the law is the same as re-

gards the government. Per Blackford, J. McElderry v. The

United States.

162. Where a contract for services is entered into by an

agent of the United States, duly authorized to make it, what-

ever such agent lawfully does within the scope of his author-

ity, is done by the United States. Per Scarburgh, J. .Ericsson

V. The United States.

163. In a claim for work done for, or services rendered, the

United States, the law, it seems, from the circumstances of (1)

an executed consideration—the work done by the claimant,

and (2) a reqaest by the United States for the consideration

pfevious to its being done, will imply a promise by the United

States to pay such claimant for the work whatever it may
reasonably be worth. Ibid.

164. Where money is paid to an agent for his principal,

under such circumstances as would entitle the person making

the payment to recover it back from the principal, if it had

been paid directly to him, a suit may be maintained therefor

against the agent, if, before he pays the money to his princi-

pal, notice is given to the agent that it will be reclaimed jfrora

him. Such notice (or protest as in the case of payment of unas-

certained duties) does not create the right to recover back the

money ; that results from other circumstances. The notice is

necessary only because the agent is not liable in an action by

the person who has mispaid the money, if he has paid it over

to his priacipal without such notice. Per Scarburgh, J.

Wood V. The United States.
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165. In all suits for personal services, it must appear that

there was an express or implied contract. I'er Blackford, J.

McEIderry v. The United States.

' 166. A mere voluntary coprtesy wUl not support even an

express promise to pay. JUcL.

167. One may be liable for work done for him, although

the claim for compensation .depends alone on the fact -that he

kne-w of the -work while it was progressing and made no ob-

jection ; there the law implies an assent. Ibid.

168. Where the law creates a duty or charge, and the party

is disabled to perform it without any default in him, and hath

no remedy even, the law will excuse him. Per Scarburgh, J.

Gibbons et al. v. The United States.

169. When a party, by his own contract, creates a duty or

charge upon himself, he is bound to make it good if he may,

notwithstanding any accident by inevitable necessity, because

lie might have provided against it by his contract. Ibid.

170. The principle never obtained, under any system of

jurisprudence, that would enable one party to a contract to

rescind it, of his own mere will, without responsibility for the

damages the other contracting party thereby sustained. Per

Gilchrist, P. J. Gideon v. The United States,

171. What the law looks to, in the case of an implied con-

tract, is not the agreement of the parties, but their circum-

stances or acts ; and from these circumstances or acts the law

raises the duty and implies the promise, by which the party

will be bound. Per same. Huston v. The United States.

172. In the case of an express contract the law measures
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the extent of each paa-ty's duty by the terms to which he has

expressly agreed. lUd.

173. In the case of an implied contract, the terms are such

as reason and justice dictate in the particular case, and which,

therefore, the law presumes that ewery man amdertaikes to

perform. Ihid.

174. Where the changes in a contract necessarily imply an

increased price, and the employer expressly authorizes, or

silently, but with full knowledge, assents to them, he is then

bound to pay it. Ihid,

175. A gift of what is due on a contract cannot be made to

the person who owes it, otherwise than by a release imder

seal. Per Scarburgh, J. Wood v. The United States.

176. If part of a debt be paid, and the creditor give a re-

ceipt expressiag that the money is received in full of all de-

mands, still, it seems, the obligation to pay the balance will

remain whoUy unaffected, unless there be some additional

consideration to discharge it, Ilnd.

177. In every sale of personal property, except a judicial

sale, there is implied warranty of title or of peaceable posses-

sion. Per Gilchrist, P. J. Porte v. The United States.

178. No penal condition or understanding, collateral to a

contract under seal, can have any effect upon it. Per same.

Grown v. The United States.

179. There is no rule of law or equity which authorizes

one party to put an end to a contract, where the other party

is not in feult. Per same. Gideon v. The United States.

180. "Where money is paid under an actual mistake of the
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law, made directly with reference to the law itself, the pay-

ment, it seems, is not voluntary, or a gift to the party receiving

it. Per Scarburgh, J. Sturges et al. v. The United States.

Second opinion.

181. There is, it seems, a clear aad practical distinction

between ignorance and mistake of the law, founded in reason

and justice, and sustained by eminent authority. Ibid.

VI. OONTEACTS WITH GOTEENMBNT.

182. "Where an importer at the time of the passage of the

act establishing this Court, had a just claim against the United

States for money paid them by mistake for duties not imposed

by law, but no enforceable remedy for its recovery, and had,

by reason of the very mistake under which the payment was

made, lost his remedy against the collector, and the Secretary

of the Treasury had decided that his claim was "inadmissible

under the laws ;" Held: his right to petition Congress 'Still

remained in unimpaired vigor, and his claim, as at its origin,

stUl rested on an implied contract on the part of the United

States to repay him the money. Per Scarburgh, J. Beatty^s

executor v. The United States.

183. This money was his property, not theirs; and the

United States were obhged, by the ties of natural justice and

equity, to refund it ; and being so obliged, the law, according

to principles imiversaUy acknowledged, implied a promise on

their part to pay it to him. Ibid.

184. His claim for the money, as a claim founded on an

implied contract with the United States, comes within the

very words of the act constituting this court, and is one of

the cases for which it was designed to provide ; arid therefore
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the claimant's right to relief in this court is unquestion-

able. Ibid.

185. "Where, during the military occupation of Mexico m
1847, our officer commanding at Puebia ordered a sale at auc-

tion of captured tobacco, and the same was advertised and
sold accordingly, and subsequently delivered and paid for

;

held: there were all the elements necessary to constitute a con-

tract, and with the United States. Per Gilchrist, P. J. Porte

V. The United States.

186. After such sale and payment by the vendee, the United

States had no greater right to take the property again into

their possession, without indemnifying those who might have

a claim to it, than any individual would have to take property

from his vendee on the ground that he, the vendor, had no

right to sell it. Ibid.

187. There is no reason why the United States should stand

in any better position, in regard to property in their posses-

sion, than a private citizen. Ihid.

188. A sale by the United States, acting through their offi-

cers, in an enemy's country, of personal property in their pos-

session, to which they claim a title by the rights of war, is

not a judicial sale or made by authority of a court. For the

purposes of such a sale, the officers making it are not to^ be

regarded as a court of law or officers of a court. Ihid.

189. There is no principle which would authorize the gov-

ernment to terminate a contract, which would not apply to

those persons with whom the government might have con-

tracted. Per same. Gideon v. The United States.

190. Where the claimant, for the period from 1st Novem-

ber, 1848, to June 30 1850, carried the mail under a contract
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with tlie Government, by wHcli the sum of $6,894 per year

was paid for transporting it from Houston to Sabinetown,

semi-weekly, in two-horse coaches, but the service was in fact

performed by him in four-horse coaches, and it was necessary,

owing to the condition of the roads and water-courses, that

four-horse coaches should be tised for that purpose, and the

Post Office Department knew that the mail was so carried by

the claimant in four instead of two-horse coaches, and made

no objection; Held: the claimant is entitled to compensation

from the United States for the extra service, over and above

the sum allowed by his contract. Per same. Huston v. The

United States.

191. Where the claimant, a commander, actually performed

the duties of a captain in the navy, for the period from April

18, 1833, to June 28, 1840, by competent authority ; Held:

he is legally entitled to the sum of $3,830 12, the pay of a

captain for that period. Per same. Magrvder v. The United

States.

192. Wherever there is a duty there is a corresponding

obligation to perform it. Duty creates the obligation to pay

back money illegally exacted by the Government for duties,

and from this obligation the law implies a promise on the

part of the United States to repay it. Per Scarburghj J.

Spence and Beid v. The United States.

193. An ofBcer entitled to the benefit of the provision of

the Eesolution of Congress of Jan. 17, 1781, 'extending the

grant of half-pay for life to the of&cers of the hospital depart-

ment and medical staff, received under special Act of June

23, 1836, (6 Stat, at Large, 641,) five years full pay, as com-

miitation for his half-pay for life under the Eesolution of Con-

gress of March 22, 1783. Held: this was not a final settle-

ment of his claim for half-pay ; the payment of a sum of

money not being of itself a discharge of a debt for a larger
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amount, and here there was no compromise. One party (the

United States) to a contract cannot, without the assent of the

other, discharge a debt by the payment of a- smaller sum than

the amount due. Per Same. Baird v. The Vhited States.

194. The law which, in raising a contract by implication,

prdceeds upon the assumption that each party was influenced

by a desire to act with entire fairness, without the slightest

.adTantage on either side, applies with peculiar emphasis to a

contract between the United States and a private person. Per

Same. Swain v. The United States.

195. Where a contract for services is entered into by an

agent of the United States, duly authorized to make it, what-

ever such agent lawfully does within the scope of his authority,

is done by the United States. Per Same. Ericsson v. The

United States.

196. In a claim for work done for, or services rendered, the

United States, the law, it seems, from the circumstances of (1)

an executed consideration—the work done by the claimant,

and (2) a request by the United States for the consideration

previous to its being done, will iriiply a promise by the United

States to pay such claimant for the work whatever it may rea-

sonably be worth. Hid.

197. It seems, the assignraent and delivery to the United

States of the bill of lading and policy of insurance are equiv-

alent to and in effect a delivery to them of articles shipped.

Per Same. Gibbons et al. v. The United Siates^_

198. The claimant G. and another^, Jj,, in 1817, were eon-

tractors on the, Cumberland road. During the progress of

the work, the Superintendent determined to alter the plan for

making the road, and directed the contractors, L. and G., to

conform to his new plan, thereby increasing the expenses of
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the work performed by them, assuring them that the United

States -would compensate them therefor. L. and Gr. con-

structed their part of the road agreeably to such directions

of the Superintendent. The special act for their relief of

1848 (9 Stat, at Large, 711), authorized the Secretary of the

Treasury "to settle upon principles of^ equity the accounts

of" L. and G., &c. The balance allowed and paid them un-

der said Act was $3,931 71. The petitioner, claims from the

United States interest on that sum from the time when the

work was done in 1817 to the present. Held: The Court has

no jurisdiction in the case, and the claimant is not legally en-

titled to recover. Per Blackford, J. Gay v. The United

States.

199. Held : also, the circumstance that by the special Act

of 1848 the Secretary was to settle the account upon the

principles of equity, did not necessarily require that interest

should be allowed upon the sum found due L. and Gr. Ibid.

200. In 1828, a Special Term of the Circuit Court of the

United States was held at Prairie du Chien, in Michigan, for

the trial of Indians charged with the murder of some white

men. A Mr. S., of Missouri, was retained by the War De-

partment to appear for the Government on the trial. The

services of an interpreter on the trial were necessary. Mr. S.

procured the claimant, from Missouri, to act as interpreter.

He performed the duty satisfactorily. Without a skilful in-

terpreter the cause could not have been tried. Held: the

claimant has a legal cause of action against the United States

to recover for his services as interpreter. Mr. S., in employ-

ing him, did not exceed his authority ; if he had not done

so, he could not have fulfilled the trust reposed in him as

counsel, by the department. Per Same. Shaw v. The United

States.
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THE CUSTOMS.

I. Unascertained Duties—Protest—Action against the Collector

n. Duties on deficiencies—Warehoused goods—Mistake of law and fact

—^Voluntary Payments.

m. Ponn, object and effect of protest—Payment of duties under mis-

take of fact.

IV. Invoice value or price—Penal Duties—^Duties illegally exacted.

V. Voluntary Payments—^Failure to Protest.

I. Unascertained Duties—Protest—Action against the Oollectoe.

201. Prior to act of Marcli 3, 1839 (5 Stat, at Large, 348),

an importer might maintaia an action against a collector for

the recovery of the excess of duties illegally exacted; (1)

where the payment was made for unascertained or> estimated

duties, and (2) when it was made under protest. Per Scar-

burgh, J. Sturges et al. v. The United States.*

202. The effect of Section 2 of said act of March 3, 1839,

was to take away the right of action, as agaiast collectors, to

recover back
; (1) where the payment was made for unascer-

tained or estimated duties, and (2) when it was made under

protest. Ibid.

203. By way of compensation to the importer for the loss

of his remedy by action. Section 2 of the act of March 3,

1839, made it the duty of the Secretary of the Treasury,

where it should be shown to his satisfaction that, in any case

of unascertained duties, or duties paid under protest, more

money had been paid to the collector than the law required

to be paid, to take the prescribed measures to have it re-

funded to the person entitled to the over-payment. Ibid.

* A synopsis, as well as digest, is given of this opinion, as it is a highly

important one ; so as to put the reader in possession of the argument.
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204 The second section of the act of March 3, 1839, did

not in any way affect or propose to affect, the right of a party

making an over-payment, in any case therein mentioned, to

repayment. Hid.

205. The power conferred upon the Secretary 'of the Treas-

ury by Section 2 of the act of March 3, 1839, was piitrely ad-

ministrative, and in no sense judicial. Ihid:

206. Where, under Section 2 of act of March 3, 1839, an

importer, in a case of unascertained duties, or of duties paid

under protest, paid to the collector more money than he was

by law required to pay, but could not show to the satisf&ation

of the Secretary of the Treasury that he had done so, he was,

before the institution of this court, without any enforceable

remedy. Ibid.

207. The action of' the Secretary of the Treasury, under

section 2 of the act of March 3, 1839, not being judicial, but

merely administrative, the implied contract of the United

States to refund to the importer what had been taken^ or de-

tained &om him without authority of law, although he could

not show to the satisfaction of the Secretary, that :he had -paid

more than he was by law required to pay, and was without

an enforceable remedy, still remained unsatisfied and undis-

charged. Ibid. ,

208. Under the act of March 8, 1839, Section 2 (still so-far

in force), it was -competent for the Secretary of the Treasury,

if it was shown to his satisfaction that more money had been

paid to the collector than the law required to be paid, to -take

the measures presented by; that act to have it refunded, to the.

importer. Ibid.

209. The act of March 3, 1839, did not vest the Secretary

of the Treasury with the power of deciding upon the rights
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of claimants for return, of duties, except to tlie extent that he

might be required to act upon those rights. lUd.

210. The act of March 3, 1839, made it a condition pre-

cedent to the importer's right to the Secretary's warrant upon

the Treasury for over-payments, that he should satisfy the

Secretary that his claim belonged to one of the classes men-

tioned in the act, and was well founded. Ihid.

211. It was not designed that the importer, under the act

of March 3, 1839, should obtain relief from the Secretary of

the Treasury, a ministerial officer, unless his case was shown

to be one on which such officer could act with entire safety to

the public interests. Ilid.

212. If the importer failed to show such a case, then he

failed to obtain the benefit of the statutory remedy ; but it

was not designed that his rights should be otherwise affected.

lUd.

213. If the importer failed to show such a case, the implied

contract of the United States, in a case of unascertained

duties, to refund the over-payment, would still continue in

full vigor, and it seems the importer has a remedy by appeal

to this court. Ibid.

214. The decision of the Secretary of the Treasury, under

the act of March 3, 1839, affected merely his own official

action, and nothing more. Ihid.

215. The explanatory act of February 26, 1845 (5 Stat, at

Large, 727), restored svh modb the right of action against a

collector in cases of duties paid under protest. . Ibid.

216. The explanatory act of February 26, 1845, is silent

upon the subject of unascertained duties, and is therefore

5
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wholly inapplicable to tiiem, aad the rights of an importer in

reference to unascertained duties remained the same after as

they were before the passage of that act. lUd.

111. The act to reftmd excess of duties, &c., of August 8,

1846, Sec. 2, has no application to unascertained duties ; it in

terms applies only to duties illegally exacted. Ihid.

218. " Unascertained duties," in the strict legal sense of the

terms employed in thei act of August 8, 1846, are not illegally

exacted ; there can be no illegality as respects them, except in

the detention of over-payment after the true amount of duties

has been legally ascertained. Ihid.

219. " Unascertained duties " are demanded and paid in

strict conformity to law ; the very terms of the act imply that

duties are, to some extent, imposed and payable in the par-

ticular case, but that the true amount is unknown and unas-

certained at the time of payment. Ihid.

220. Payment of "unascertained duties" is made under an

implied contract on the part of the United States, that the ex-

cess, if any, beyond the amount of duties aetually imposed by

law, shall be refunded to the importer. Ihid.

221. Where, during the years 1847-'8-'9-'50, certain parties

imported brandies and other liquors in casks, and paid duties

thereon, not only upon the value of the quantity ascertained

by ganger's return, but also upon leakage during the voyage

of importation, though not occurring from accident at sea

;

that is, paid the duties as per invoice and not by gauge ; held:

it was, in its, nature, a case of "unascertained duties." Ihid.

222. The regulation of the Treasury Department, by which

diuiies on imported liquors were required to be computed on

the twvoioe quantity, was in conflict with law and invalid. Ihid.
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223. Although the Secretary of the Treasury, in the exer-

cise of his disoretion, may adopt necessary forms and modes
of giving effect to the law, yet neither he nor those who act

under him can dispense with or alter any of its provisions.

lUd.

224. Importers, in eases of doubt, are entitled to have their

rights settled by the judicial exposition of the laws rather than

by the views of the Department. Hid.

225. As between officers of the customs and the importers,

it is weU settled that the legality of all the doings of the

former may be revised in the judicial tribunals. lUd.

226. Where duties are, in their nature, under the Acts of

Congress, unascertained at the time of their payment, no regu-

lation of the Treasury Department can deprive the importer

of the right vested in him by law, so to consider and treat

them. Ibid,

227. Under " An Act reducing the duty on imports and

for other purposes," of July 30, 1846, the duty on " brandy

and other spirits" is imposed, and to be computed, not upon

the quantity which may have been purchased abroad, but

upon the q-uantity which actually arrives in this country.

Ihid.

228. Where, under the same act of July 30, 1846, duties

were exacted and paid upon the leakage during the voyage to

this country as imported liquors ; held: that they were paid

upon liquors not actually imported, and consequently that

they were not imposed by law. lUd.

229. In the collection of revenue on brandy and other

spirits, the quantity actually imported is to be ascertained by

the ganger's return, and not by the invoice. Ihid.
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230. The measurement by gauge is, under the Acts' of Con-

gress, and according to the usage of the United States for

more than half a century, th? proper legal method for ascer-

taining the quantity of liquors imported. Ibid.

n. Duties on Dbpiciencibs—Warehoused Goods—Mistake of Law
AND Fact—Voluntary Payments.

231. The petitioners, during the years 1847-1851, in-

clusive, imported large quantities of brandy and whiskey in

casks. The quantity entered and appearing on the invoices,

largely exceeded the quantity ascertained by the return of

the gangers, and under a regulation of the Treasury Depart-

ment, then existing, duties were levied on the whole invoice

quantity, without making any deduction for deficiencies shown

by ganger's return. The several sums of money paid by the

claimants for duties on such deficiencies, amounted to $2,068.

They were paid without protest. Part of the duties so ex-

acted were paid on the entries as estimated, or unascertained

duties ; but much the larger portion of such liquors imported

by the claimants was warehoused, and the duties on the defi-

ciencies thereon paid on the re-^elivery of the liquors to them
fl-om the warehouses. Held: As to the duties exacted and
paid on the entries as estimated or unascertained duties, the

claimants are entitled to relief against the United States to

recover the amount so paid. Per Scarburgh, J. Sturges et

al. V. The United States. Second Opinion.

232. As to the duties paid without protest, on the deficien-

cies upon the liquors warehoused, when re-delivered to the

claimants, held: the claimants are entitled to relief against

the United States, to recover the amount so paid by them.
Ibid.

233. Held, also : that money paid for duties not imposed
by law, with a knowledge of all the facts, but under a mutual
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mistake of the law—^both parties having the law in contem-

plation, and in good faith meaning to conform to it, but acting

under a misconstruction, which was ascertained by subsequant

judicial construction, may be recovered back from the United

States. Ihid.

234. Held, also : the money in this case, paid for duties not

imposed by law, under an actual mistake of the law, was paid

under a moral duress, and for that reason, also, cannot be re-

garded as voluntary. Ibid.

235. There is, it seems, a clear and practical distinction be-

tween ignorance and mistake of the law, founded in reason and

justice, and sustained by eminent authority. Ihid.

236. Where money is paid under an actual mistake of the

law, made directly with reference to the law itself, the pay-

ment, it seems, is not voluntary, or a gift to the party receiv-

ing it. Ihid.

237. Where money is paid with a knowledge of the facts,

but in ignorance of the law, it is a gift, it seems, to the person

who receives it. Ihid.

288. When the money is paid by one under a mistake of

his rights and his duty, and which he was under no legal or

moral obligation to pay, and which the recipient has no right,

in good conscience, to retain, it may be recovered back, whe-

ther such mistake be one of fact or one of law. Ibid.

239. The maxim ignorantia juris non excusat m.a,j justly be

invoked where crime has been committed, a wrong done, a

right withheld, or a duty neglected. IMd.

240. It is a perversion of both the language and the spirit

of the maxim ignorantia juris non excusat to app]v it to one
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who has done no wrong, and withheld no right, and neglected

no duty, but is himself the injured party, over whom an ad-

vantage in opposition to his legal rights and interests has

been acquired. Ibid.

241. A payment cannot be a gift unless it be voluntary,

and it cannot be voluntary unless it be made in the exercise

of a, free mil. Ibid.

242. " If a man has actually paid what the law would

not have compelled him to pay, but what in equity and good

conscience he ought, he cannot recover it back." lUd.

243. "Where money is paid on a fair and deliberate com-

promise of a doubted and doubtfiil right, both parties stand-

ing on equal terms, and respectively taking their chances of

the result, it cannot and ought not to be recovered back.

lUd.

III. Form, Object, and Effect of Protest—Payment op Duties un-

der Mistake op Pact.

244. The denomination of articles in tariff laws, is to

be construed according to the commercial understanding of

the terms used ; and whether the imported article is or is not

known in commerce by the words or terms used in the tariff

law, is a question of feet and not of law. Per Soarburgh, J.

Beattifs Executor v. The United States.*

245. "Where an importer, in 1845, entered and paid duty on

a quantity of saltpetre, under the mistaken supposition that

as " partially refined saltpetre" it was refined sallpelre, and

subject to duty, when in fact it was crude saltpetre, and under

the tariff act of 1842 free from duty
;
(all saltpetre, in a com-

* A synopsis is given of this opinion also.
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meroial sense, being included under two denominations, " re-

fined saltpetre" and "crude saltpetre;") Held: it is a case

where money to which the party receiving it was not enti-

tled, was paid under a mistake of fact. Ihid.

246. In a case of payment of duties under a mistake of

fact, prior to the act of March 3, 1839, there were to the im-

porter two modes >of proceeding : (1) by a suit against the

collector, and (2) by petition to Congress. Ihid.

247. The former mode of proceeding might have been re-

sorted to, if the importer, whilst the money was still in the

hands of the collector, had given him notice of the mistake,

and that he meant to hold him personally responsible for the

money, or, to speak technically, had protested against its pay-

ment. Ibid.

248. But such notice or protest, although essential to the

maintenance of the action against the collector, was in no

"way necessary to the support of the petition to Congress. Its

object was merely to warn the collector not to pay over, and

that the importer meant to hold him personally responsible

for the money. Ihid.

249. There was, then, prior to the act of March 3, 1889, no

prescribed form in which such notice or protest was to be

given, nor was it necessary that it should be in writing. Ihid.

250. Both modes of proceeding were applications for jus-

tice ; the only difference between them was, not in the right to

redress, but that in the action against the collector the import-

er had an enforceable remedy, whereas, in his petition to Con-

gress, he had not an enforceable remedy. Ihid.

251. The right to recover in an action against the collec-

tor, in a case, prior • to the act of March 3, 1839, of payment
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of duties under a mistake of fact, and subsequent protest

before payment over by the collector to the government,

was based upon a well-settled doctrine of the law of agency,

that where money is illegally demanded and received by an

' agent, he cannot exonerate himself from personal responsibil-

ity by paying it over to his principal. Ibid.

252. That doctrine of the law of agency proceeded upon

the assumption that the money sued for belonged to the party

paying it, and not to the agent's principal. lUd.

253. In a case of payment of duties under a mistake of

fact, prior to the act of March 3, 1839, if the importer had

not discovered the mistake, or having discovered it, had not

made his protest, or given notice to the collector, before the

latter had paid the money to the treasury, no action could

have been maintained against the collector. Ibid.

254. But still, in such a case, the money which had been

collected for duties not imposed by law, and which, therefore,

did not belong to the United States, could not have become

their property by the mere payment of it to the treasury.

Hid.

255. The position that such a payment would have pro-

duced such a result, cannot be sustained upon any principle

of law, or of reason, or of jilstice, or of Christian morals.

Ibid.

256. To retain money thus falling into the. public treasury,

would be as unconscientious in the United States as in an in-

dividual who had received money under similar circumstances,

and the legal duty or liability to repay it the same with both.

Ibid.

257. The act of March 3, 1839, did not take away, or m
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any manner affect or impair, the right of petition to Congress

for the repayment of duties not imposed by law. Ihid.

258. The act of March 3, 1839, does not favor the idea that,

in order to constitute a legal demand against the United States,

or support a petition to Congress for the repayment of duties

not imposed by law, a protest was essential or necessary. Ihid.

259. The question of the " legality and validity" of the de-

mand and payment of duties, prior to act of March 3, 1839,

did not depend upon the protest, but altogether upon other

grounds. Ihid.

260. The failure to make a protest, prior to the act of

March 3, 1839, might have afforded evidence that the pay-

ment was voluntary ; but, according to the principles of the

conamon law which governed, the failure to protest could

have had no other legal effect, or operation, upon the ques-

tion of "the legality and validity" of the "demand and pay-

ment" of the duties. Ibid.

261. The failure to protest, prior to the act of March 3,

1839, would, have had no effect whatever upon the question

of the "legality and validity" of the demand and payment of

the duties, in a case where the payment was made under a

mistake of fact, because such a payment was never regarded

as voluntary, in the technical sense of that term. Ibid.

262. The want of a protest, prior to the act of March 3,

1839, could be used on the hearing of the petition to Con-

gress, or in the action against the collector, only as evidence

that the payment was voluntary. Ibid.

263. Could the failure to make a protest or objection to the

payment of duties, in any case, operate by way of an estoppel

in pais? Quere. Ibid.
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264 The act of February 26, 1845 (5 Stat, at Laxge, 727),

in substance declares, that it was not the intention of Con-

gress that the act of March 3, 1839, should have the effect to

take away the right of action against the collector. lUd.

265. There is nothing in the act of February 26) 1845,

which either expressly, or by implication, shows an intention

to do more than to require that the protest shall be "in writ-

ing, and signed by the claimant, at or before the payment of

the duties, setting forth distinctly and specifically the grounds

of objection to the payment thereof." Ibid.

266. There is nothing in the act of February 26, 1845,

which indicates an intention to'giye to the action against a

collector a different legal effect from that which it had prior

to the act of March 3, 1839. Ihid.

267. The failure to make a protest is no more conclusive

against an importer now, than it was before the passage of the

act of February 26, 1845. Ihid.

268. The act of February 26, 1845, contemplates two modes

of reimbursing to an importer money paid for duties not im-

posed by law
; (1) by the action of the Secretary of the Treas-

ury, and (2) by a suit against the collector. Ibid.

269. There is another mode known to the law, and familial

in the practice of the government, of reimbursing to an im-

porter money paid for duties not legally imposed ; it is by

petition to Congress, and is not embraced by the act of Febru-

ary 26, 1845. Ibid.

270. Where an importer, at the time of the passage of the

act establisMng this court, had a just claim against the United

States for money paid them by mistake for duties not imposed

by law, but no enforceable remedy for its recovery, and had,
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by reason of the very mistake under which the payment was
made, lost his remedy against the collector, and the Secretary

of the Treasury had decided that his claim was " inadmissible

under the laws," Held: his right to petition Congress still re-

mained in unimpaired vigor, and his claim, as at its origin,

still rested on an implied contract on the part of the United

States to repay him the money. Ibid.

271. This money was his property, not theirs; and the

United States were obliged, by the ties of natural justice and

equity, to refund it ; and being so obliged, the law, according

to principles uniTersally acknowledged, implied a promise on

their part to pay it to him. lUd.

272. His claim for the money, as a claim founded on an

implied contract with the United States, comes within the

very words of the act constituting this court, and is one of

the cases for which it was designed to provide ; and therefore

the claimant's right to relief in this court is unquestionable.

lUd.

rV. Invoice Value ob Price—Penal Duties—Duties Illegally

Exacted.

273. The term "value" in Section 8 of the act of July 30,

1846 (9 Stat, at Large, 43), is used in the sense of price. Per

Scarburgh, J. Speace and Beid v. The United States.

274. Although the proviso in Section 8 of said act of July

30, 1846, declares that under no circumstances shall the duty

be assessed upon an amount less than the invoice valibe, yet a

reduction of the invoice quantity is not a reduction of the in-

voice value, because it is not a reduction of the invoice price.

lUd.

275. If the price ascertained by the appraisers exceed ten
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per centum, or more than the jorice declared on the entry, the

penal duty may be exacted. Ibid.

276. The provision in the act of Congress, permittin g goods

which have been warehoused to be exported without the pay-

ment of duties thereon, does not extend to penal duties. Ibid.

277. A cargo of pimento was imported into Baltimore in

October, 1849, and the invoice and entry truly represented

its actual value at the time and place of shipment, but the

weigher's return showed the net weight to be 2,776 pounds

less than the quantity stated in the invoice, and the collector

exacted duties on the quantity stated in the invoice; held: as

to the 2,776 pounds, the difference between the gross quantity

stated in the invoice, and the net quantity shown by the

weigher's return, no duty could have been legally exacted

thereon, as it was not imported. Ibid.

278. But the collector exacted duties upon such deficiency,

and the importers paid them under protest, in order to obtain

possession of the pimento actually imported ; held: the money

was paid imder an illegal demand, made colore officii, and to

enable the parties to exercise a legal right, and such payment

was not voluntary. Ibid.

279. Wherever there is a duty there is a corresponding ob-

ligation to perform it. Duty creates the obligation to pay

back money illegally exacted by the Grovemment for duties,

and from this obligation the law implies a promise on the

part of the United States to repay it. Ilid.

V. Voluntary Payments—^Pailukb to Peotest.

280. When money is paid to the collector for estimated or

iiuascertained duties by the importer, it is, it seems, not in the
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nature of a pledge or deposit, but a payment, as it is made
on account of a debt due by tbe importer to the United States

at the time of its payment ; and though not then ascertained,

yet capable of ascertainment from elements then in existence.

Per Scarburgh, J. Wood v. The United States.

281. When money is paid fhr estimated or unascertained

duties, it is not, it seems, in its nature, a voluntary payment,

i. e., it is in no sense a gift to the United States. Ihid.

282. When money is paid for estimated or unascertained

duties, it is not true in fact, or in law, it seems, that sbch a pay-

ment is voluntary, in the technical sense of that term. Ibid.

283. A contract to pay money upon an executed considera-

tion (as the contract of the United States in the case of the

payment of unascertained duties, to repay the excess to the

importer), must be satisfied or released. The failure to make

vrotest is, it seems, neither a satisfaction nor a release. Ibid.

284. A payment of unascertained duties, where no protest

is made by the importer, is not, it seems, for that reason, volun-

tary ; it is not so at its inception, and it does not become

voluntary by reason of the failure to make a protest at or

before the final adjustment of the duties made at the Custom

House. Ibid.

285. The right to recover against the collector money paid

for unascertained duties, to a greater amount than was imposed

by law, was not, prior to the act of March 3, 1839, it seems,

restricted to the excess ascertained by the adjustment made

by the collector. Ibid.

286. A gift of what is due on a contract cannot be made

to the person who owes it, otherwise than by a release under

geal. Ibid.
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287. If part of a debt be paid, and the creditor give a re-

ceipt expressing that the money is received in foil of all de-

mands, still, it seems, the obligation to pay the balance will

remain -wholly unaffected, tinless there be some additiooal

consideration to discharge it. Ihid.

288. "Where money is paid to an agent for his princi^,

under such circumstances as would entitle the person making

the payment to recover it back from the principal^ if It had

been paid directly to him, a suit may be maintained therefor

against the agent, if, before he pays the money to his- princi-

pal, notice is given to the agent that it will be reclaimed &om
him. Such notice (or protest as in the case of payment of

unascertained duties) does not create the right to recover back

the money ; that results from other circumstances. Th& no-

tice is necessary only because the agent is not liable in an

action by the person who has mispaid the money, if he has

paid it over to his principal without sueh notice. Ihid*

* From the judgment of the court in the case of Wood v. Tke United

States, Judge Blackford d|asented. In the opinion delivered by him, he

says:

" The ground of my dissent is, that the duties in question were paid wiifi-

ont objection. The dissenting opinions heretofore delivered by me in the

oases of Sturgess, Bennett § Co. v. The United States, Beatty's Executor v.

The United States, and Spence and Reid v. The United States, are referred

to as a part of this opinion. In the examination of those case^, I became

entirely satisfied that the act of Congress of 1845, cited and relied on by me,

was a bar to the claims ; and as I consider that act to be a bar in those

cases, I, of course, consider it to be a bar in this case.

" Since the judgment of the majority of the court in the present case was

rendered, I. have met with a decision of the District Court of the United

States for the Eastern District of Pennsylvania, which clearly shows that,

even before the act of 1845, overcharged duties paid without objection coold

not be recovered back from the United States. Such payments made withont

objection are what the law denominates,voluntary payments ; and the law is

well settled that money so paid cannot be recovered back. This prindple

not only applies to the present case, but is also applicable to the aforesaid

cases of Sturgess, Bennett If Co. v. Vie United States, Beatiy's Exeovtor

V. TTie United States, and Spence and Reid v. Tlie United States."
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289. In the years 1850, 1852 and 1853, the claimants im-

ported into New York divers quantities of carbonate of am-

monia. The collector exacted a duty of twenty per cent,

thereon, which was paid by the claimants. By the tariff act

of 1846 (9 Stat, at Large, 42, 48 ; Schedule G), a duty of

ten per cent, ad valorem is imposed on ammonia and sal am-

monia. It appeared, in evidence, that ammonia is a gas, as

it is known in chemistry, and never in ' that shape an article

of commerce. When combined with carbonic acid gas, it

becomes a solid, called carbonate of ammonia, and is soknown
in commerce. Held:' a duty of ten per cent, ad valorem, in-

stead of twenty per cent, ad valorem, should have been levied

on the carbonate of ammonia imported by the claimants, and

they are entitled to judgment against the United States for

the amount of duties, over ten per cent., exacted from and

paid by them. Per Scarburgh, J. Myer v. The United

States*

DECISIONS.

290. It seems the court will review the construction given

to a statute by the accounting officers of the Treasury in the

dischaige of official duty, where they have declined to act

under it, even in a matter specially referred by act of Con-

* Judge Blackford's dissenting opinion ia H.SfF. W. Myer v. The United

States.

Snit for overpaid duties.

I dissent from the final judgment rendered in this case for the claimants.

The ground of my dissent is, that the duties sued for were paid without

any objection whatever, either written or verbal. The payment was volun-

tary, and cannot be recovered back. See act of Oongresss of 1845, 5 Stat.

at Large, 727 ; Marriott v. Brum, 9 Howard, 619, 636 ; Lawrence v. Cas-

well, 13 Howard, 488, 496.

The dissenting opinions heretofore delivered by me in the cases of Sturgess,

Bennett
!f

Co. v. The United States, Spence and Reid v. The United States,

Beatty's Executor v. The United States, and Wood v. The United States, are

hereto appended, and made part of this opinion.
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gress to be adjusted by them. Per Gilchrist, P. J. Wigg y.

The United States.

291. Decisions in the public offices of the Government are

facts, not rules of law. Per Same. Accardi v. The United

States.

DEPAETMENTS.

292. The head of an executive department has not the

legal authority, after a sum has been credited to a person in the

employ of the Government as an officer of the United States,

to re-open the account' and charge him with the amount of

such credit. Per Gilchrist, P. J. Chase v. The United States.
"I

293. "If a credit has been given, or an allowance made,

by the head of a department, and it is alleged to be an illegal

allowance, the judicial tribunals must be resorted to, to con-

strue the law under which the allowance is made, and to set

tie the rights between the United States and the party to

whom the credit was given." Ibid.
^

294. " The head of a department has not a right to review

the decision of his predecessor allowing a credit, except to

correct some error of calculation ; if he is of opinion that the

allowance was wrongful, he must have a suit brought." Ibid.

295. When Congress has conferred upon an individual, or

a board, or a department, the power to examine and decide a

matter, and the matter has been decided, is such decision final?

Quere. Per same. Wigg v. The United States.

296. It is the duty of the departments to administer the

law, and not to make it. They stand, in relation thereto, so

far, upon the same ground with this Court, and with the

judiciary in general. Per same. Magruder y. The United States.

Second Opinion.
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297. This Court may adopt rules of practice, and the de-

partments make regulations, but they must be in strict subor-

dination to law ; wherever there is any antagonism between

them, the "rules of practice" and "regulations" must yield,

and the law of Congress govern. Ihid.

298. Decisions in the public offices of the Government are

facts, not rules of law. Per same. Accardi v. The United States.

, 299. The act of August 23, 1842 (5 Stat, at Large, 510),

does not apply anly to the departments of the Government.

The language of that act is general, and this court has no

authority to limit its operation. Per Blackford, J. Ilolman's

adm'r v. The United States.

300. No one but the head of a department, bureau or office

at the seat of Government, can under any circumstances con-

trait for the services of an extra clerk on account of the Gov-

ernment, in such department, bureau or pffice. Per same.

McElderry v. The United States.

301. It seems, proof of voluntary services as extra clerk in

a " department, bureau or office at the seat of Government,"

rendered with the knowledge of an agent of the Government,

authorized by law to assent either expressly or impliedly to

the performance of those services, will sustain a claim for

compensation against the United States. Ibid.

302. It seems, the head of a department, bureau or office at

the seat of government, can contract for the services of an

extra clerk in such department, bureau or office, only during

the session of Congress, or when the services of such extra

clerk are indispensably necessary to enable such department,

bureau or office, to answer some call made by either House Of

Congress at one session to be answered at another. Ibid.

6
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303. Tte act of 1836, establishing the office of Auditor of

the Treasury for the Post Office Department, gives no author-

ity to any person to employ the messengers in said Auditor's

office to perform extra services. Per same. Cox v. The United

States.

304. The Secretary of the Treasury being the head of the

department to which the office of Auditor of the Treasury

for the Post Office Department is attached, and having the

exclusive authority to appoint the clerks and messengers of

that office, is the proper person to contract for extra services

by messengers in said office. Ibid.

305. The claimant, while Chief Clerk in the State Depart-

ment, at different periods between Aug. 10, 1833, and Nov.

9, 1836, was Acting Secretary of State, performing the duties

of the office by authority of the President of the United States,

on account of the absence or sickness of the Secretary of

State. Held: the claimant, at the times he so performed the

duties of Secretary of State, held an office separate from his

office of Chief Clerk ; that is, held two offices,—and as he

discharged the duties of both is entitled to compensation ac-

cordingly. Per same. Dickins v. The United States.

306. Where the President of the United States, under the

act of May 8, 1792 (1 St. at Large, 281), authorized any one

to perform the duties, in case of absence or sickness, of Secre-

tary of State, of Secretary of the Treasury, or of Secretary of

War, the one so authorized is, it skems, entitled to receive for

his services as acting Secretary of State, acting Secretary of

the Treasury, or acting Secretary of War, the same compen-

sation for the time he so acted which the law then allowed to

tlie Secretaries of State, of the Treasury, and of War, respect-

ively. Ibid.
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EQUITY.

307. This court applies to cases before it the established

principles of law and equity. Per Gilchrist, C. J. Todd v.

Tfie United States.

EVIDENCE.

308. By "legal evidence " is to be understood, ordinarily,

evidence under oath. Per Same. Nobk v. The United States.

809. The claimant offered in evidence, upon the hearing,

an affidavit, dated in 1880. It was an ex parte affidavit, taken

to be used, and actually used, before a Committee of Con-

gress, and the deponent was dead. It accompanied the papers

sent to the Court by the HoUse of Eepresentatives. Held:

The affidavit comes within an exception to the ordinary rule

that evidence is incompetent where the opposing party has

had no opportunity to cross-examine the witness, and it may
be used as evidence in this Court. Ibid.*

810. To affidavits produced in evidence on the hearing, it

* The Court observed, in connection with this ruling, important to claim-

ants : " Ex parte affidavits have always been used before the Committees,

from necessity, for there was no person to whom to give notice, or, if any one

had been notified, no one was bound to attend and cross-examine the wit-

ness. * * * * Cases are often pending before Congress for a whole gene-

ration. The tattered and discolored papers transmitted to us, and which,

thirty years ago, were laid before Congress, are often the sole evidence of

the facts on which the weary claimant relies. During the pendency of his

claim his witnesses fade from manhood into old age ; they die, and the

memory of the facts perishes with them. It would be unjust in the extreme

if we should hold that affidavits, under these circumstances, were incom-

petent to be used as evidence, and we shall therefore give to them that

weight to which we think them entitled."
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was objected, on the part of the Government, that the jurat

was on the back, and the affidavits may have been written

after the jurats. Held: in the absence of evidence of fraud,

" there is no weight in the objeefcicai." TM.

311. To an affidavit, produced in evidence, it tras objected,

on behalf of the Government, that it was not signed by the

witness ; the objection was overruled. Ibid.*

312. An affidavit offered in evidence, purported to have

been sworn to before " Thorn. "Williamson, Alderman, JBo. of

Norfolk." HeU: " Although we (the Court) may not judi-

cially know that an Alderman of Norfolk has the power to

administer an oath," yet, "in the absence of any evidence to

the contrary, that is primafade sufficient." Tbid.

313. On the hearing, the solicitor, on behalf of the Gov-

ernment, introduced as evidence a paper, dated in 1880, and

signed by one S. P., but not sworn to, which was among the

papers sent to the Court by the House of Eepresentatives

;

S. P., the signer, it appeared, was dead. Held: the paper is

not competent evidence. Ihid.\

314. Where an Act of Congress requiring the Secretary

of the Treasury to adjust and settle certain claims, does not

px^cribe the character of the proof, or upon what evidelice

* The Court observed : " We know of no nniveraal rnle of law, that an

affidavit, properly authenticated, should be signed. It is merely a ftirther

mode of proving that it is the affidavit of the person who purports to hare

made it. It is the jurat and not the signature that gives force, and causes it

to be regarded as evidence."

t The Court remarked: "It posesses no quality Which would render it

admissible in any court of justice. Potter is dead ; but to hold that a mere

statement, unsupported by the solemnity of to oath, is competent to be read

in evidence, would be to violate all the principles of evidence, and would be

altogether unsafe."
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lie shall adjust and settle them, it is his duty to adopt the ap-

propriate means, and to prescribe the necessary regulations.

He may prescribe such rules and modes of legal proof as ap-

pear to him to be judicious. Ihid.

315. Where an Act of Congress provides that a sum of

money shall be paid upon the production of certain proof, the

Secretary of the Treasury cannot superadd, it seems, a require-

ment of ftirther proof not required by the act. Ihid.

316. Executive ofllcers, when an Act of Congress adjndtSi

evidence of a certain kind, have no right, it seems, to decide

that they will not render a decision in favor of a. clain).RRti

unless he produces evidence of a different kind. Per Same.

Magruder v. The United States. Second Opinion.

317. The act of March 3, 1835, section 1, as to compensa-

tion of of&cers of the Navy temporarily performing the duties

belonging to a higher grade, prescribesno particular mode of

proof of service ; consequently, under that act, any legal

evidence is admissible. Ibid.

318. The regulation of the Treasury Depairtment, which

provides that the oiBcer shall not be paid for performing the

duties of a higher grade, unless he produces a written appoint-

ment to perform such duties, prescribes a condition not He-

quired by that act, which admits any legal evidence, while

the regulation excludes it. Ibid.

319. The judgment of a Court of the United States, or of

a State Court, where the same matter is in issue, is, it seems, in

all other Courts conclusive, and binds parties and privies. Per

Same. Beeside's Executrix v. TtiA United Slates.
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EXECUTIVE OFFICBES.

320. No part of tlie judicial po-wer, under tlie Constitution

of tlie United States, can be conferred upon an executive

officer. Per Scarburgli, J. Beatty's Executor v. The United

States.

321. If tlie act which a ministerial officer is required to do

be executive, and not merely ministerial in its character, his

decision is final as regards executive action, and no appeal

lies from it to the courts, nor can they revise his judg-

ment. Ibid.

FISHING BOUNTIES.

322. The seventh section of the act of July 29, 1819 (3

Stat, at Large, 52), which provides that, before thfe owner of

a vessel shall receive the allowance (fishing bounty) mentioned

in the act, he shall produce to the Collector a certificate, men-

tioning the days on which the vessel sailed and returned on

her different voyages, does not, it seems, render necessary the

production of a log book, although required by a regulation

of the Treasury Department as a condition precedent to the

payment of the bounties. Upon a certificate, as required by

said 7th Section, the owner is entitled to the allowance. Per

Gilchrist, P. J. Noble v. The United States.

,
323. Such certificate, it seems, where the master is unable

to write, may be supplied by the production of reliable evi-

dence of the times of sailing and returning, procured fi:om

other sources. Ibid.

324. The making of an agreement with each fisherman,

pursuant to Sec. 8 of the act of July 29, 1819, is, ii seems, the
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only condition precedent to receiving the bounty allowed by

the act of June 19, 1813. (3 Stat, at Large, 2.) Ibid.

325. An agreement wluch stated, the vessel is "to be

employed on a fishing voyage or voyages, to commence on

the , and to end on the ,
18—," is a compliance, it

seems, with the requirement of the act of June 19, 1813,

(3 Stat, at Large, 2,) which enacts that the agreement shall

express whether it "is to continue for one voyage or for the

fishing season." Ihid.

326. An agreement, expressed to be "in consideration of

one-half of the number of fish and oil, or proceeds of said

voyage or voyages, after the shoreman's share is deducted, in

proportion to the quantity or number of fish respectively

caught and oil made," is a compliance so far, it seems, with

the act of June, 1813, (3 Stat, at Large, 2,) which enacts that

the agreement is to " express that the fish, or the proceeds of

such fishing voyage or voyages which may appertain to the

fishermen, shall be divided among them in proportion to the

quantities or number of said fish which they may respectively

have caught." The words "to be divided among us," or

words of that import, in said agreement omitted, are to he

understood, as such agreement expressly provides that one-

half the proceeds of the voyage should belong to the fisher-

men, in proportion to the quantity of fish respectively by
them caught, and in order to construe the agreement so that

it shall have a meaning and every part have its effect. Ihid.

FOEEIGNEES.

327. It seems, this court will entertain the petition of one

not a citizen, and grant him relief upon a claim arising on
contract with the United States. Per Gilchrist, P. J. Porte

V. The United States.
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GIFT.

828. A payment cannot be a gift unless it be voluntary, and

it cannot be voluntary unless it be made in the exercise of a

free will. Per Scarburgh, J. Sturges et ai. v. The Umted

/States. Second opinion.

HALF -PAY.

829. A commissioned surgeon rendered medical services to

tlie United States, and in their employ, as surgeon of a regi-

ment of artificers, during the Eevolution and up to March 29,

1781. Held: he was included in the class of "regimental

surgeons" under the resolution of Congressof Sept. 30, 1780,

which provided for " the pay and establishment of the officers

of the Hospital department and medical staff." Per Gilchrist,

P. J, Baird v. The United States,

330. The body of artificers attached to the army during

the Eevolution, in resolutions of Congress is called a regi-

ment, and is declared to be a part of the regular army ; the

surgeon of it, therefore, was a "regimental surgeon." Tbid.

331. As regimental surgeon, he was an " officer" imder

the resolution of Congress of Jan. 17, 1781, which provided

that the "officers reduced" should be entitled to "half-pay for

life." Ibid.

332. Upon the reduction, March 29, 1781, of the body

or regiment of artificers, its surgeon became entitled to half-

pay, at the rate directed by the said resolution of Congress of

Jan. 17, 1781, which provided that all officers in the Hos-

pital department and medical staff, &c., who should continue

in service to the end of the war, or be reduced before that
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time as superimmeraries, should be entitled to receive during

life, in lieu of half-pay, certain allowances—" regimental sur-

geons," an allowanoe equal to the half-pay of a Captain.

Ibid.

333. To this hdf-pay or allowance for life as regimental

surgeon, earned by meritorious services, and conferred upon

him in consideration of the sacrifice of his time and his tal-

ents for the good of the cause which all had at heart, he

became entitled, it seems, as a right founded upon a contract

with Congress, which no subsequent legislation by Congress

could, upon any principle of justice, or legal reasoning, take

away from him. Ihid.

334. Said half-pay or allowance as regimental surgeon

commenced March 29, 1781, the date of the reduction, and

continued for life, that is, to the death of the officer, and was

due at the end of every year, with interest at- 6 per cent,

under the resolution of Congress of June 3, 1784, to be paid

from the time the half-pay becamfe due. Ihid.

335. The party for whose estate this claim is made by pe-

titioner as administrator, was surgeon of the regiment of ar-

tificers in the army of our Eevolution from March 20, 1780,

and served in that capacity until the regiment was reduced,

March 29, 1781, and died October 27, 1805. Held: his half-

pay was $240 per annum, payable at the end of every year.

He was entitled to this from March 29, 1783, up to Oct. 27,

1805, the day of his death, and interest on the payments as

they became due. There was, therefore, due him at the

time of his death, $10,074 84; and this sum is due his es-

tate, with interest thereon from that date, Oct. 27, 1805.

Ihid.

836. An officer entitled to the benefit of the provision of
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the resolution of Congress of Jan. 17, 1781, extending the

grant of half-pay for life to the of&cers of the hospital depart-

ment and medical staff, received under special act of June

23, 1836 (6 Stat, at Large, 641), five years fall pay, as commu-

tation for his half-pay for life under the resolution of Con-

gress of March 22, 1783. Held : this was not a final settle-

ment of his claim for half-pay ; the payment of a sum of

money not being of itself a discharge of a debt for a larger

amount, and here there was no compromise. One party (the

United States) to a contract cannot, without the assent of the

other, discharge a debt by the payment of a smaller sum than

the amount due. Ibid.

337. Claims for half-pay for life, by oficers, under resolu-

tions of Congress of Oct. 20, 1780 ; Jan. 17, 1781, &c., do not,

it seems, come within any of the acts or resolutions, in the

nature of acts of limitation, which required claims against the

United States to be presented within a specified period, and

are not barred by any of them. Ibid.
'

HEADS OF DBPAETMENTS.

338. No one but the head of a department, bureau or

office, at the seat of Government, can under any circumstances

contract for the services of an extra clerk on account of the

Grovernment, in such department, bureau or office. Per Blaok

ford, J. McElderry v. The United States.

339. It seems, proof of voluntary services as extra clerk ia

a " department, bureau or office at the seat of Government,"

rendered with the knowledge of an agent of the Government,

authorized by law to assent either expressly or impliedly to

the performance of those services, will sustain a claim for

compensation against the United States. Ibid.
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840. Wliere such voluntary services as extra clerk are

performed, but not " with the knowledge of an agent of the

Government, authorized by law to assent either expressly or

impliedly to the performance o1 those services," Held: there

exists no claim for compensation against, or contract with, the

United States. Ibid.

341. It seems, a contract for services as extra clerk in a de-

partment, bureau or office at the seat of Government, entered

into by the head of such department, bureau or office, not

in accordance with the provisions of the special appropriation

act of August 26, 1842, Sec. 15 (5 Stat, at Large, 526), is in

violation of such act, and void as against the United States.

Hid.

342. It seems, the head of a department, bureau or office at

the seat of Government, can contract for the services of an

extra clerk in such department, bureau or office, only during

the session of Congress, or when the services of such extra

clerk are indispensably necessary to enable such department,

bureau or office to answer some call made by either house of

Congress at one session to be answered at another. Ihid.

343. The head of an executive department has not the

legal authority, after a sum has been credited to a person in

the employ of the Government as an officer of the United

States, to re-open the account, and charge him with the

amount of such credit. Per Gilchrist, P. J, Chase v. The

United States.

M4:. " If a credit has been given, or an allowance made,

by the head of a department, and it is alleged to be an nic

gal allowance, the judicial tribunals must be resorted to, to

construe the law under which the allowance is made, and to

settle the rights between the United States and the party to

whom the credit was given." IKd.
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345. " The head of a department lias not a right to review

ike decision of his predecessor allowing a credit, except to

correct some error of calculation; if he is of opinion that the

allowance was wrongful, he must have suit brought." Ibid.

346. " It is no longer a case between the correctness of an

of&cer's judgment and that of his successor. A third party

is interested, and he cannot be deprived of a payment or a

credit so given, but by the intervention of a court to pass

upon his right," Ibid.

IGNOEANCB.

347. The maxim ignorantia juris non excusat may justly be

invoked where crime hag been committed, a wrong donaj a

right withheld, or a duty neglected. Per Scarbuigh, J.

Sturges el al. v. The United. States. Second Opinion.

348. It is a perversion of both the language and the spirit

of the maxim ignorantia juris non eoccusat, to apply it to one

who has done no wrongs and withheld no right, and neglected

no duty, but is himself the injured party, over whom an advan-

tage in opposition to his legal rights and interests has been

acquired. Ibid.,

INDIANS.

849. The intention of the treaty of August 9, 1814 (7

Stat, at Large, 120), with the Creek Indians, is not to give to

the reserves an estate in fee simple in the land, but merely a

ri^t of oecupaney. Ber Gilchrist, P. J. Lindsay v. The

Uhiied /Sitefea.

350. Under said treaty of August 9, 1814, the contingent

interest of the United States in reservations of land to any
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chief or warrior of the Creek nation, does not depend merely

upon the construction of the words "voluntary abandon-

ment." lUd.

351. It seems, the act of March 3, 1817 (3 Stat, at Large,

380), was Intended as declaratory of the meaning of said

treaty of August 9, 1814, with the Creeks. Hid.

352. Where chiefe of the Creek tribe obtained, under, the

treaty of August 9, 1814, a cession of lands, which they sub-

sequently occupied, and afterwards, during their lives, for a

valuable consideration, sold, without fraud and in good faith

on the part of their grantees, assigning as a title their certifi-

cate of reservation, and such lands passed to the claimant by

subsequent intermediate conveyances iu fee, also for a valti-

able consideration, without fraud and in good faith . Held :

the claimant has no legal cause of action against the United

States, and they are not bound to convey to him their inter-

est in the lands. Ihid.

353. The effect of the sale in such case by the reservees,

was to give to the United States a legal right to the land,

which they had not before the sale. Ihid.

INTEEEST.

354. Interest is not a legal incident to a debt due from the

United States, where it is merely proved that a debt is due.

Per Gilchrist, P. J. White v. The United States.

355. The right to interest is wholly conventional in its

origin, as it depends upon law and usage ; where they are

not found the right cannot be said to exist. Per Same. Todd

v. The United States.

356. The liability of the United States to pay interest can-
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not be foTinded on such a usage as enters into and forms a

part of the contracts of individuals ; the usage is directly and

expressly the reverse. Ihid.

357. The Government has not only omitted to pay interest,

but for the greater part of a century it has expressly refused

to pay it. Ihid.

858. The liability of the United States to pay interest upon
a debt cannot be traced to any of the sources from which the

liability of individuals to do so can be deduced. lUd.

359. There are no acts, nor is there any general law of

Congress, which imposes upon the United States the liability

to pay interest upon debts due by them, nor has any general

appropriation of money ever been made by Congress for the

purpose of paying claims for interest. Ibid.

360. There are no adjudged cases which might serve as

precedents to this court for deciding that the United States

are legally bound to pay interest, as, untU the institution of

the court, there was no mode in which a suit would lie against

the United States, or by which their liability to pay interest

could be made the subject, except incidentally, of judicial in-

vestigation. Ibid.

361. It is not within the province or the duty of this court

to say how far it would be just and equitable for the United

States to pay interest, by analogy to the laws and usages which

regulate pecuniary dealings between individuals. Ibid.

362. Are the United States bound to pay interest under

the name of "damage," or "injuries," or "indemnity," or

" satisfaction," or " redress," or corresponding words, in treaty

stipulations? Qiiere. Ibid.
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363. As to interest, this court will confine itself to deter-

mine how far the United States are bound by law to pay in-

terest upon a sum ascertained to be due. Ibid.

364. An approximation to a rule at common law, as to in-

terest, is to be found in those decisions which hold that, in the

absence of a contract to pay interest, it may, in some cases, be

allowed by the jury, upon a view of all the circumstances in

the case ; for this purpose the Court of Claims does not occupy

the position of a jury. lUd.

365. This court cannot allow interest upon claims against

the United States in the absence of a contract to pay it, even
" in cases of long delay under vexatious and oppressive cir-

cumstances," as this would render necessary the exercise of a

" vague and unlimited discretion" not vested in the court. Ihid,

366. The allowance of interest by the court as an incident

to the debt, at common law, is always founded upon the agree-

ment of the parties. Ibid.

367. It seems, as long ago as the year 1819, a refusal to

allow interest was the usual practice of the Treasury Depart-

ment, and this practice has existed to the present time, except

when dispensed with by some special law. Ibid.

It seems, under the third section of the act of June 5,

1848 (9 Stat, at Large, 236), allowing interest on all sums ad-

vanced by States, corporations or individuals, in organizing,

subsisting and transporting volunteers, in all cases where the

State, corporation or individual "paid or lost the interest, or

is liable to pay it," proof that money was expended for the

purposes stated in the act entitles the claimant to interest upon

the amount so expended by him. Per Gilchrist, P. J. Beau-

grand y. The United States,
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369. The resolution of Congress of June 3, 1784, that " an

interest of six per cent, per annum should be allowed to all

creditors of the United States for supplies furnished or ser-

vices done from the time that the payment became due," was

a voluntary contract on the part of the United States, consti-

tuting a legal claim against them, from which no subsequent

legislation could release them without the assent of the other

party. Per same. Baird v. The United States, •

370. The claimant, G., and another, L., in 1817, were con-

ti-actors on the Cumberland road. During the progress of the

work, the Superinten,dent determined to alter the plan for

making the road, and directed the contractors, L. and G., to

conform to his new plan, thereby increasing ,the expenses of

the work performed by them, assuring them that the United

States would compensate them therefor. L. and G. constructed

their part of the road agreeably to such directions of the Su-

perintendent. The special act for their relief, of 1848 (9 Stat,

at Large, 711), authorized the Secretary of the Treasury "to

settle upon principles of equity the accounts of" L. and G.,

&c. The balance allowed and paid them under said act was

$3,931 71. The petitioner claims from the United States -in-

terest on that sum from the time when the work was done, in

1817, to the present; Seid: The court has no jurisdiction in

the case, and the claimant is not legally entitled to recover.

Per Blackford, J. Gay v. The United States.

371. MeM: also, the circumstance that by the special act

of 1848 the Secretary was to settle the account upon the prin-

ciples of equity, did not.necessarily require that interest)should

be allowed upon, the sum found due L. and G. Ibid.

JUDGMENT.

372. The " opinion in the case," which, by Section 7, of

the act creating it, this court "shall report to Congress/' can
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mean only an opinion in the nature of a judgment as to the

rights of the parties upon the facts proved or admitted in the

case. Per Gilchrist, P. J. Todd v. The United States.

373. The final decision of the Board of Commissioners,

under our treaty of 22d February, 1819, with Spain, disallow-

ing a claim, must be taken to be correct—the judgment of a

judicial tribunal of exclusive jurisdiction, without appeal;

and a complete bar to any reconsideration of such claim by
the court. Per Blackford, J. Thomas v. The United States.*

374. The Board of Commissioners under the convention of

1831, with France, had exclusive jurisdiction, under the act

of Congress, of the cases referred, and there is no law giving

an appeal from its judgment to any other tribunal. Per same.

Roberts v. The United States.

375. The decision of the Commissioners to carry into effect

the treaty of 1831, with France, against a claim, like the judg-

ment of a court of competent jurisdiction, is a bar to a pe-

tition in this court for the same demand. Ibid.

376. When Congress has conferred upon an individual, or

a board, or a department, the power to examine and decide a

matter, and the matter has been decided, is such decision

final ? Quere. Per Gilchrist, P. J. Wigg v. Th£ United States.

377. In 1839 there were accounts to a large amount unset-

tled between the claimant's testator, James Eeeside, and the

United States. In that year the United States commenced a

suit against him, in the Circuit Court of the United States for

the Eastern District of Pennsylvania. After a lengthy and

elaborate trial, on Dec. 6, 1841, the jury found a verdict

* The Board mentioned had authority " to receive, examine, and decide

upon the amount and validity" of the claims referred to it.

7
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against the Government. From a transcript of the record it

appeared: the jury "find for the defendant, and certify that

the plaintiffs are indebted to the defendant in the sum of

$188,496 06." On' May 12, 1842, a motion for a new trial

was refused, and judgment was rendered on the verdict. On

Aug. 1, 1842, the plaintiffs sued out a writ of error, which

was subsequently dismissed by the Supreme Court. The

claimant insists that the verdict so rendered should conclude

all further controversy as to the facts which were litigated,

and should be deemed here record and indisputable evidence

that the United States owed J. E. the sum of $188,496 06

at the date of the verdict ; and claims to recover that amount

from the United States, with interest thereon from the date

when verdict was rendered. Held: That this is a "debt of

record," and the United States owe the claimant the sum of

$188,496 06 with interest at 6 per cent, from Dec. 6, 1841,

the date of said verdict. Per Gilchrist, P. J. Heeside's Exec-

utrix V. The United States.

378. Held, also: that it is substantially, to all intents and

purposes, a judgment by a court of competent jurisdiction,

and the defendant therein is entitled to recover theron of the

United States the sum certified by the jury to be due, after a

full hearing of the merits of the matters in controversy be-

tween the parties. Ihid.

379. Held, also: the balance found due from the United

States, by the verdict, has the effect of a debt of record under

the act of May 26, 1790 (1 Stat, at Large, 122). Ihid.

880. Held, also : there is no difference between the effect

of a judgment between private persons, of this character, and

a similar judgment in a case where the United States are

plaintiffs; except that in the latter, the judgment cannot be
enforced by execution against the United States. It is still a
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judgment upon the matters in issue, and its payment left not

to the execution of process, but to the faith of the United
States. Ihid.

381. Held, also : as to the claim of interest upon the amount
of the verdict, the Judiciary Act of Sept. 24, 1789, which

provides that the laws of the several States shall be regarded

as "rules of decision," &c., refers such claim for interest to

be determined, in this case, by the law of Pennsylvania.

Ibid.

382. When the United States voluntarily submit them-

selves to the jurisdiction of a court, which is governed in its

adjudications by the laws of a particular State, and those laws

provide that a balance found by a verdict of a jury against

the plaintiff shall be "a debt of record," Jield: this court will

consider a judgment upon such a verdict as a debt of record

which the United States are bound to pay. Ibid.

383. Individuals, when sued by the United States, may
avail themselves of credits or set-offs against the United

States. lUd.

384. The United States, to a certain extent, consented that

they may be sued, by the act of March 3, 1797 (1 Stat, at

Large, 514), allowing a defendant in an action by them to

file a set-off. Ihid.*

*The opinion of the Court, in the case of Reeside's Executrix v. The

United States, contains this passage

:

" An argument has been addressed to us by one of the counsel for the

claimant, for the purpose of showing that under the Constitution a citizen

may sue the United States without their consent. But there are numerous

dicta showing the opinion of the Supremo Court to the contrary. It per-

haps would be promotive of justice jf the United States could be sued. Mr.

Chief Justice Jay, in the case of Chisholm v. Georgia, 2 Dallas, 478, says :

' I wish the state of society was so far improved, and the science of govern-

ment advanced to such a degree of perfection, as that the whole nation could
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385. There is nothing in the act of March 8, 1797 (1 Stat.

at Large, 514), which prohibits the defendant, in an action

against him by the United States, from having allowed to

in the peaceable course of law be compelled to do justice, and be sued by

individual citizens.' Mr. Justice Story, wbile lamenting the absence of any

provisions to enable the creditors of the United States to sue, takes it for

granted that such provisions would be constitutional, and refers to the Eng-

lish proceeding of a petition of right. Story's Oomm., § 1672. But the

general liability of the United States to be sued, is not a question before us.

It is enough to say, that when the United States voluntarily submit them-

selves to the jurisdiction of a court, which is governed in its adjudications by

the laws of a particular State, and those laws provide that a balance found

by a verdict of a jury against the plaintiff shall be ' a debt of record,' we can

conceive of no process of logical reasoning which could induce us to consider

a judgment, upon such a verdict, as anything but a ' debt of record' which

the United States are bound to pay."

Judge Blackford delivered a dissenting opinion, which, among other topics,

alludes to this question, whether the United States are or are not liable to

be sued, and as follows

:

"A great effort was made by one of the claimant's counsel, to show that

the United States might be sued in the Circuit Court ; and that, therefore,

the jury had authority to return said certificate. But that effort entirely

failed. The Supreme Court of the United States, in said case relative to a

mandamus, use the following language : ' It is well settled, too, that no ac-

tion of any kind can be sustained against the government itself, for any sup-

posed debt, unless by its own consent, under some special statute allowing it,

which is not pretended to exist here. Briscoe v. Kentucky Bank, 11 Peters,

321 ; 4 Howard, 288 ; 9 Howard, 389.

"
' The sovereignty of the government not only protects it against suits

directly, but against judgments even for costs, when it fails in prosecutions.

4 Howard, 288.
"

' Such being the settled principle in our system of jurisprudence, it would

be derogatory to the court to allow the principle to be evaded or circum-

vented.

"
' They could not, therefore, permit the claim to be enforced circuitously,

by mandamus, against the Secretary of the Treasury, when it could not be

directly against the United States ; and when no judgment on and for it had

been obtained against the United States.

"
' As little also would be the propriety of allowing by scirefacias, or other-

wise, a jadgiueut to be entered against the United States on a set off, when
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him in sucli action, by way of off-set, a larger sum than the

United States are seeking to recover. Ihid.

386. Section 34 of the act of Sept. 24, 1789, commonly
called the Judiciary Act (1 Stat, at Large, 92), has nothing

to do with the proceedings after judgment. It means only

that the judgment shall be rendered according to the laws of

the State. It refers solely to the judgment and the nature

of the judgment, and its effect must be determined by the

laws of the State where rendered. Ihid.

387. The scire facias is "only a judicial writ, is no new
suit, but a mere handmaid in the original cause, and a step

towards execution." Ibid.

388. The judgment of a court of the United States, or of

a State couri;, where the same matter is in issue, is, it seeins,

in all other courts conclusive, and binds parties and privies.

Ibid.

it could not have been allowed in an action against them on the subject-

matter of the set-ofF.

"
' To permit a demand in seVofF against the government to be proceeded

on to judgment against it, would be equivalent to the permission of a suit to

be prosecuted against it. And however this may be tolerated between indi-

viduals by a species of reconvention, wien demands in set-off are sought to

be recovered, it could not be as against the government except by a mere

evasion, and must be as useless in the end as it would be derogatory to judi-

cial fairness. A set-off or reconvention is often to be treated as a new suit

by the defendant, and the pleadings and judgment are to be made to corre-

spond. (See Louisiana Code of Practice, 374, Sees. 371, 377.) Reeside v.

WaUcer, 11 Howard, 290.'

" That is a decision in point by the Supreme Court of the United States,

that in a suit brought by the United States, and a set off pleaded, there can

be no judgment for any amount whatever against the United States. And
the above opinion of the Supreme Court was delivered in reference to tlie

very proceedings which are now relied on by the claimant. I consider that

decision to be, of itself, a perfect answer to the present claim."
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JUDICIAL PEECEDENTS.

389. A judicial tribunal or coiirt, in presenting its views

of the case decided, may with, propriety draw its arguments

from any source of which in its discretion it may approve.

Per Scarburgh, J. Wood v. The United States.

390. But no motive of public policy can justify or excuse

a court where, as in the United States, the executive, legis-

lative and judiciary departments of Government are kept sep-

arate and distinct, in attempting, by a decision in one case, to

lay down rules to be followed in any Other case, not of the

same character as the one decided. Ibid.

391. In making a decision in one case, no court can right-

fully undertake to do more than merely decide that case. Its

decisions, by virtue of the principle which gives value to a

judicial precedent, may be followed, and, when it is the court

of the last resort, in most instances ought to be followed in

other cases. IKd.

392. A judicial decision is followed, not because the court

so orders, but by reason of the merits of the decision as a

judicial precedent. It is upon this ground that the decisions

of the highest courts become authoritative, and are regarded

as evidences of great principles. Ibid.

JUDICIAL SALES.

.393. A sale of the United States, acting through their ofil-

oers, in an enemy's country, of personal property in their

possession, to which they claim a title by the rights of war,

is not a judicial sale or made by authority of a court. For

the purposes of such a sale, the ofScers making it are not to
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be regarded as a court of law or officers of a court. Per Gil-

christ, P. J. Porte V. The United States.

394. In a sale made on behalf Of the United States, under

Section 1 of the act of May 7, 1800 (being a judicial sale),

there was no implied warranty of title ; neither the marshal

nor auctioneer, while acting within the scope of their au-

thority, could be considered as warranting the property sold,

nor could the marshal do any act that would expressly or im-

pliedly bind the United States by warranty. Per Same.

Puckett V. The United States.

395. The United States Marshal for Mississippi, under

Section 1 of the act of May 7, 1800 (2 Stat, at Large, 61),

sold certain real estate on behalf of the United States, and

the claimant, a partner in the purchase, on such sale, paid as

consideration the sum of $5,000, which passed into the

Treasury, but, subsequently to such payment, ascertained that

the lands, sold as the property of one Harris, through whom
the United States derived title, in fact belonged to other per-

sons, and that Harris never had any title to them, and conse-

quently no title passed by virtue of such sale by the United

States ; and said sale was made without notice of any defect

in the title. Held: the claimant is not legally entitled to

recover back from the United States the $5,000, so paid by

him. Hid.

396. An assurance given by the marshal, on such sale,

"that he would make title at a fature day," cannot be the

foundation of a right in the claimant to recover back the con-

sideration paid by him. Where the marshal steps out of his

official duty, his declarations cannot bind the United States.

lUd.

397. The marshal, upon a sale under Section 1 of the act

of May 7, 1800, was " the mere minister of the law to execute
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the order of the Court," and a due discharge of his duty re-

quired no more than that he should give to purchasers a fair

opportunity of examining and informing themselves of the

nature and condition of the property offered for sale. lUd.

398. The marshal, upon a sale imder Section 1 of -the act

of May 7, 1800, could do no more than convey to the pur-

chaser such right and interest in the land as the United States

possessed, and the payment thereon by the purchaser is to be

conadered as having been made in consideration of the con-

veyance to him of the right and interest of the United States

in,the premises, such as they may have been, and not in con-

''ideration that they would convey a good title to the land.

lUd.

899. In a sale, under Section 1 of the act of May 7, 1800,

the grantee bought only what the United States had the right

to sell ; and where, without fraud, they sold only their inter-

est, the consideration cannot be said to have faQed with the

title, so as to give a right of action against them to their

grantees. Hid.

400. In every sale of personal property, except a judicial

sale, therc'is implied warranty of title or of peaceable posses-

sion. Per Same. Porte v. The United States.

JUDICIARY.

401. No part of the judicial power, under the Constitution

of the United States, can be conferred upon an executive offi-

cer. Per Scarburgh, J. Beaity's Executor v. The United

States.

402. Every ministerial officer is obliged to miike a decision,

m the first instance, in every case in which he is called upon
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to act ; but it is not conclusive upon the rights of the party

interested, in the sense in which a judicial decision would be:

he would still be entitled to appeal to Congress. Ibid.

403. If the act which a ministerial officer is required to do

be executive, and not merely ministerial in its character, his de-

cision is final as regards executive action, and no appeal lies

from it to the courts, nor can they revise his judgment. Ihid.

404. The authority to adjust claims for injuries, under Art.

9 of the Treaty of 1819 with Spain, was not, by the acts of

March 3, 1823, and June 26, 1834, given to the Courts in

Florida, but to the Judges respectively. It is not judicial

power, properly speaking, but that of a Commissioner only,

that was conferred. Per Blackford, J. Humphrey's Adminis-

tratrix v. The United States.

405. The Judges of either of the Superior Courts in Florida,

in the adjustment of claims for injuries under Art. 9 of the

Treaty of 1819 with Spain, acted merely as a Commissioner

and not as a Court, and the power to review his decisions,

given by Act of Congress to the Secretary of the Treasury,

was, therefore, unobjectionable. Ihid.

406. When the terms of a treaty stipulation import a

contract—^when either of the parties thereby engages to per-

form a particular act, the treaty addresses itself to the politi-

cal, not to the judicial department, and the Legislature must

execute the contract before jt can become a rule for the

court. lUd.

JUEISDIOTIOK

407. This court has no authority to determine that a party

has a legal claim against the United States, unless the claim
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presented comes within one of the three classes of cases speci-

fied in the act creating the court ; or if referred to the court

by either house of Congress, is
^^
founded on some legal right."

Per Gilchrist, P. J. Lindsay v. The United States.

408. This court is authorized to examine any case referred

to it by either House of Congress, to report its opinion upon

the law, and to state the facts as it finds them to be proved

;

but in relation to the matters which, address themselves par-

ticularly to the sound discretion and liberality of Congress, the

court does not feel itself authorized to recommend any legisla-

tion, but, it seems, will submit to Congress a bill for the relief

of the petitioner, for such action as may be deemed proper.

Ibid.

409. By the institution of the Court of Claims a new party

defendant has been called into existence, and made to appear

before it. Per Same. Todd v. The United States.

410. When a petition is presented to this court the United

States occupy the position of an ordinary defendant in a suit

at law. Ibid.

411. If a claim be alleged to be " founded upon any law

of Congress," this court will construe such law and ascertain

its meaning by applying to it those rules of construction

which a wise and long-continued experience has determined

to be the best adapted to that purpose. Ibid.

412. If a claim be alleged to be founded " upon any regu-

lation of an Executive department," this court will construe

such regulation and ascertain its meaning by the same rules

of construction. Ibid.

413. If a contract with the government be the foundation

of a claim, this court will determine tlie nature and validity
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of such contract by the application thereto of known and

well-settled principles of law. lUd.

414. The application of principles of law in this court is

equally necessary in regard to the claims referred to it by
" either House of Congress" as in those of which the court

has jurisdiction apart from such reference. Ihid.

415. The duties of this court are not advisory or its deci-

sions recommendatory, but its qualities are only those which

properly belong to a court, which can only adjudge whether

its jurisdiction be final or not. Ihid.

416. In establishing the Court of Claims, Congress did

not intend to constitute a council, to' advise them what course

it would be honest and right or expedient for them to pursue

in any given case. Ihid.

417. In establishing this court. Congress intended " to es-

tablish a court for the investigation of claims," to ascertain

the facts in each case, and the legal rights and liabilities aris-

ing from those facts. Ibid.

418. This court does not occupy the position of a jury,

but necessarily, to a certain extent, exercises some of the func-

tions of one. It is called upon to determine questions of

fact. Ihid.

419. This court possesses no portion of that wide discretion

which, according to some of the cases at common law, juries

may often exercise. Ihid.

420. It is not the duty of this court to recommend to Con-

gress the passage of laws to supply any such deficiencies as

may be supposed to exist. Ihid.
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421. It seems, where by act of Congress it is specially re-

ferred to tlie accounting officers of the Treasuj-y, among other

things, to adjust and settle certain claims, which they decline

to do, upon freview and reversal of such decision, the court

proceeds itself to adjust and settle the claims. Per GU-christ,

P. J. Wigg V. The United States.

JUKY.

422. An approximation to a rule at common law, as to in-

terest, is to be found in those decisions which hold that, in

the absence of a contract to pay interest, it may, in some

cases, be allowed by the jury, upon a view of all the circum-

stances in the case ; for this purpose the Court of Claims does

not occupy the position of a jury. Per Same, Todd v. The

United States.

423. This court does not occupy the positiort. of a jury,

but necessarily, to a certain extent, exercises some of the

functions of one. It is called upon to determine questions of

fact. Ibid.

424. This court possesses no portion of that wide discre-

tion which, according to some of the cases at common law,

juries may often exercase. Ibid.

LAW OF NATIONS.

425. In all that the commanding officer does in an enemy's

country, so far as he is justified by the law of nations, he re-

presents the country by whose authority he is there in com-
mand of a military force. Per Gilchrist, P. J. Porte v. The
United States.

426. In a state of war, where the ordinary tribunals arc
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silent, a nation incurs the risk of pecuniary liability for the

acts of its officers in the enemy's country, who must act with

promptness and decision, without the experience or legal skill

which at home and in a time of peace are applied to the

ascertainment of legal rights ; their course of conduct must

be determined by what seems best under existing circum-

stances. Ihid.

427. The principles regulating the rights of nations at war,

when an army is in possession of an enemy's country, are

clearly established by writers on the law of nations. Ihid.

428. Our army, while in actual possession in Mexico, by

the law of nations had a right to seize the property of the

Mexican government as lawful prize. Hid.

429. During such occupation, our officer or officers com-

manding at Puebla, or elsewhere, had there, for the time

being, supreme civil and military authority, and in their ex-

isting capacity represented the United States, whose officers

and servants they were. Ihid.

430. It seems, where there exists a military occupation, as

that of Mexico by our forces, the laws of the conquered coun-

try are silent in the presence of the victorious army. Ihid.

431. Mexico, in our war with her, so far as she was occu-

pied by a competent military force, was for the time a con-

quered country, and all ordinary civil jurisdiction and reme-

dies were merged in the rights of conquest. Ihid.

432. In a state of war we have, as a nation, the right to

deprive our enemy of his possessions, of everything which

may augment his strength and enable him to make war. lUd.

433. All movable property taken from the enemy in war
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comes under the denomination of booty, wMch naturally be-

longs to the sovereign making war, and is vested in him from

the moment it comes into his power. Ihid.

434. In a state resulting from a state of war, if property be

seized under an erroneous supposition that it belongs to the

enemy, it may be hberated by the proper authorities, but no

action can be maintained against the party who has taken it,

in a court of law. Ihid.

485. Property captured ia war belongs, in the first instance,

to the nation : whatever right the captors acquire is derived

by grant. The mere taking possession of the property does

not of itself vest the title to it in the captors. Per GUchrist,

P, J. Decatur v. The United States.

436. As the title to the proceeds or value of a vessel as

prize of war depends on a grant, it must conform to the con-

ditions of the grant, which are that the vessel, after having

been captured, shall be brought into port,' and condemned as

lawful prize. Ihid.

437., As weakness does not deprive a nation of her rights,

it does not release her from the obligations which she owes to

other nations. Per same. Owners of the Brig Armstrong v.

The United States.
•m

438. " Since men are naturally equal, and a perfect equality

prevails in their rights and obligations, as equally proceeding

from nature, nations, composed of men, and considered as so

many free persons, living together in the state of nature, are

naturally equal, and inherit from nature the same obligations

and rights." Ibid.

439. Power or weakness does not in this respect produce

any diiJerence. A small republic is no less a sovereign State

than the most powerful kingdom. Ibid.
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440. By the law of nations all independent powers stand

upon an equality as regards tlieir rights and duties, whether
they be relatively weak or relatively powerful. Ibid.

441. In a state of war, any violation of the neutrality of a

neutral port by a belligerent, is a breach of the law of nations.

Ihid.

442. The property of belligerents, when within a neutral

jurisdiction, is inviolable. Ibid.

443. It is not lawful to make neutral territory the scene of

hostility, or to attack an enemy while within it ; and if the

enemy be attacked, or any capture made under neutral pro-

tection, the neutral is bound to redress the injury and effect

restitution. Ilid.

4AA. If the party, belonging to a belligerent power, attacked

in a neutral port, merely exercises the right of self-defence,

that cannot be a cause of complaint as violating the rights of

the neutral. Ibid.

445. "No measure is to be taken," by a belligerent in a

neutral port, "that will lead to immediate violence." Ibid.

446. The neutral, it seems, is obliged to give pecuniary in-

demnification for damages and material losses that may have

been caused in her ports by one belligerent to another, even

where it can be shown that she used all the means at her dis-

posal to give protection. Ibid.

447. Even where the neutral uses for the purpose all the

means in her power, but is unable to resist the attack in her

ports by one belligerent upon another, the law of nations, it

seems, does not relieve her from the obligation to make pecu-

niary compensation. Ibid.
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448. As it is the duty of the neutral to use her utmost en-

deavors to give protection to belligerents -within her ports, it

follows that she must do -it at her own expense, even by going

to war if other means are not sufficient. Ihid,

449. The reason which requires a neutral to restore a vessel

captured in her waters, calls on her also to make compensa-

tion where a vessel is destroyed there. The same principle

lies at the foundation of either duty. Ibid.

450. It seems, the nation that assumes to be neutral in a

war, as she claims the rights, is subject to the obligations of

neutrality. She stands so far in relation to other nations

upon a common ground with them, whatever may be their

relative power. Ibid.

451. "A neutral nation preserves towards belligerent

powers the several relations which nature has instituted be-

tween nations. She ought to show herself ready to render

them every office of humanity reciprocally due from one na-

tion to another. She ought, in everything not directly re-

lating to war, to give them all the assistance in her power,

and of which they may stand in need." Ihid.

452. The neutral is not a host extending hospitality ex

mera gratia to a belligerent who comes into his port, but is

part of the great republic of nations, bound to render offices

of humanity. Ihid.

LIABILITY OF UNITED STATES.

453. The United States are not ordinarily responsible for

either the malfeasance or non-feasance in office of a public

officer. Per Scarburgh, J. Thistle v. The United States.
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454. When tlie United States, by their authorized officer,

become a party to negotiable paper, they have all the rights,

and incur all the responsibility of individuals who are par-

ties to such instruments. There is no difference, except that

the United States cannot be sued. Per Same. Beers v. The

United States.

455. The United States are liable, it seems, to damages on

a protested bill of exchange dra^n by tbem, in the same man-

ner, and to tbe same extent, as an individual. Tbid.

456. When the United States voluntarily submit them-

selves to the jurisdiction of a court, whicb is governed in its

adjudications by the laws of a particular State, and those

laws provide that a balance found by a verdict of a jury

against the plaintiff shall be " a debt of record," held : this

court will consider a judgment upon such a verdict as a debt

of record, which the United States are bound to pay. Per

Gilchrist, P. J. Heeside's Executrix v. The United States.

457. Section 34 of the act of Sept. 24, 1789, commonly

called the Judiciary Act (1 Stat, at Large, 92), has ndthing

to do with the proceedings after judgment. It means only

that the jlid!gmefit shall be rendered according to the laws of

the State. It refers solely to the judgnient and the nature

of tbe judgiflent, and its effect must be determined by the

laws of the State wbere rendered. lUd.

458. Individuals, when sued by the United States? may
avail themselves of credits or set-offs against the United

States. lUd.

459. The United States, to a certain extent, consented that

they may be sued, by the act of Marcb 3, 1797 (1 Stat, at

Large, 514), allowing a defendant in an a«tion by them, to

file a set-off. lUd.

8
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460. There is nothing in the act of March 3, 1797 (1 Stat,

at Large, 514), which prohibits the defendant, in an action

against him by the United States, from having allowed to

hTm in such action, by way of off-set, a larger sum than the

United States are seeking to recover. Ibid.

461. Wherever there is a duty there is a corresponding

obligation to perform it. Duty creates the obligation to pay

back money illegally exacted by the Government for duties,

and from this obligation the law implies a promise on the

part of the United States to repay it. Per Scarburgh, J.

Spence et dl. v. The United States.

462. In aU that the commanding officer does in an enemy's

country, so far as he is justified by the law of nations, he

represents the country by whose authority he is there in com-

mand of a military force. Per Gilchrist, P. J. Porte v. The

United iStaies.

463. In a state of war, where the ordinary tribunals are

silent, a nation incurs the risk of pecuniary liability for the

acts of its of&cers in the enemy's country, who must act with

promptness and decision, without the experience or legal skill

which at home and in a time of peace are applied to the

ascertainment of legal rights ; their course of conduct must

be determined by what seems best under existing circum-

stances. Ibid.

464. It is the nation that carries on the war, and not the

indi-vidual officer, and it follows that the nation is liable for

the acts of such agents as it sees fit to employ in the prosecu-

tion of its object. Ibid.

465. Our counfay is bound to protect our rights as individ-

uals ; and if this protection be not afforded us, she is bound
to render us such an equivalent as it is in her power to be-
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stow. Per Gilclirist, P. J. Ovmefrs of ffie Brig Armstrong v.

The Untied States.

466. When the United States make a treaty which, by
their construction of it, precludes the claimant from being

heard, and refuse their sanction and authority to him to ap-

pear and present his case before the arbitrator under that

treaty, and the award is adverse to the claimant, under these

circumstances the United States are bound in damages. Ibid.

467. When our government submits the claim of a citizen

upon a foreign power to arbitration, if he is not permitted a

hearing, or to be represented before the arbitrator and heard

in defence of his rights, and the award is adverse to him, the

United States become responsible to the claimant for the

damages he sustains. Ibid.

468. The award, in such case, having been made against

the United States, they are answerable to the claimant for

the loss he has sustained, upon the principle that a nation,

being entitled to the allegiance and obedience of its citizens,

is solemnly bound, in return, to protect not only their per-

sons but their property. Ibid.

469. The ordinary principles of law and morality, which

are applied to regulate the dealings of individuals, are appli-

cable to transactions between the United States and their

citizens. Per Same. White v. The United States.

LIMITATION.

470. It seems the United States cannot plead the statute of

limitation in this court without the express authority to do so

of Congress, or be subject to other laws enacted before

tliey (the United States) could be made a party to suits, and
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whose application to them as such could not haTC bem antici-

pated. Per Gilchrist, P. J. Todd v. The United States.

471. Claims for half-pay for life, by officers, under resolu-

tions of Congress of Oct. 20, 1780, Jan. 17, 1781, &c., do

not, ii seems, come within any of the acts or resolationSj in

the nature of acts of limitation which required claims against

the United States to be presented within a specified period,

and are not barred by any of them. Per Same. Board v.

The United States.

MAIL COiiTTEACTS.

472. Where the claimant, for the period from 1st Novem-

besr, 1848, to June 30, 1850, carried the mail under a contract

with the Government, by which the sum of $6,894 per year

was paid for transporting it from Houston to Sabinetown,

semi-weekly, in two-horse coaches, but the servdce was in

fact performed by him in four-horse coaches, and it was neces-

sary, owing to the condition of the roads and water-course,

that four-horse coaches should be used for that purpose, and

the Post Office department knew that the mail was so car-

ried by the claimant in four instead of two-horse coaches, and

made no objection; Seld: the claimant is entitled to compen-

sation from the United States for the extra service, over and

above the sum allowed by his contract. Per Same. Huston

V. The United States.

473. The 23d section of the act of July 2, 1836 (5 Stat,

at Large, 85), does not, either in its letter or its spirit, provide

that no claim for extra allowances should be valid against the

United States unless an order for additional service was made
by the Postmaster-GeneraL Ibid.

474. As the Postmaster-General, under Sec. 23 of the act

of July 2, 1836, might make temporary express contracts,
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tHe United States miglit then be bound by the obligatiop of

an implied contract for carrying the mail, proved in such a

way as is recognized by the rules of law to be binding upon

individuals. Ihid.

475. The claimants being contractors to carry the mail on

the route between "Wheeling and Cincinnati, in 1845, it be-

came desirable to expedite the line so as to reach Cincinnati

at an earlier hour in the day, to connect with the morning

boats to Louisville. To that end, on Nov. 1 of that year, it

was proposed to the claimants by the Postmaster-G-eneral, to

run through to Xenia in time to connect with the first train

of cars which left at about 6 or 7 A. M., and that the bet-

ter to enable this to be done, he would allow them $1,200 a

year for the extra service. The proposition of the department

was accepted by the claimants on Nov. 10. On Nov. 13,

they accordingly started the second line of coaches from

Zanesville, and ran it during the contract—two years seven

and a half months. Of this extra service by a second line

the department took notice, and imposed fines for not deliver-

ing in schedule time the mails by that line. After Nov. 13,

and in the course of that month, the railroad from Xenia

changed its morning departure to %^ A.M., so that it was ren-

dered impossible, and so continued, to make the arrivals in

Cincinnati until after the departure of the morning boat to

Louisville. The contractors claim for the extra service so

performed by them, at $1,200 per annum, for the 2 years 7^^

months. Held: the proposition of the department ofNov. 1,

was substantially an offer to give the claimants, then contrac-

tors, $1,200 per annum for running the second line, if they

would thereby expedite the maUs so as to reach Cincinnati in

sufficient season for the morning boat. It was a conditional

and not an independent offer, and as the condition was not

complied with, the claimants have no cause of action. Per

Gilchrist, P. J. Neil ei al. v. The United States.



118

476. The resolution of Congress of May 24, 1828 (4 Stat-

at Large, 822), authorized the Postmaster-Greneral to cause to

be examined the route from Mobile to Pascagoula ; and if in

his opinion it should be the most expedient route to New
Orleans, he was authorized to adopt it, in lieu of the then

present one from Mobile to New Orleans. On June 17, 1828,

the Postmaster-General gave notice that proposals would be

receiyed at the department, for carrying the mail three times

a week between Mobile and New Orleans, in steamboats. At
this time there was no road from Mobile to Pascagoula, and

the maU was necessarily transported for the whole distance

by water. On Aug. 16, 1828, the claimant E. wrote to the de-

partment, saying, that the route from Mobile to New Orleans

by the way of Pascagoula bay, was much the shortest and

most certain way to carry the maU, and also that " it must be

conveyed thirty or forty mUes by land in stages, the residue

of the way by steamboats," and offering to carry the mail,

agreeably to the proposals, thrice a week for $14,000 per year,

and added :
" The road from here (Mobile) to Pascagoula to

be made by, or at the expense of the United States. The
road I wDl be obligated to make within sixty days from the

time I may receive the notice, for the sum of $4,000, or for

$100 per nule. The money to be paid on the completion of

the work." The letter closed by saying :
" In case of bur

getting the contract, I should like to have the earliest informa-

tion, or in case I should have the opening of the road." On
Oct. 7, 1828, the claimants were duly informed in writing

that the Postmaster-General had decided to accept their pro-

posal to transport the mail by land and water, between Mo-
bile and New Orleans, at the rate of $14,000 jser annum.
According to the claimants' offer, the road was commenced
by them, and completed by Dec. 15, and on Dec. 17 they

wrote the department that they should commence running
the mail, and accordingly commenced running it on that day.

They received no answer till they received the letter of the

department of Feb. 29, 1829, when they were informed that
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the department possessed no means to remunerate them, and

that the department intended so to inform them on Dec. 29

preceding, which •would have been after the expiration of the

time within which they had offered to make the road. Held:

the proposal of the claimants was, in substance, to transport

the mail by land and water, for $14,000 a year, provided the

United States would pay the expense of making the road

over the land route, as there was no road in existence. Per

Gilchrist, P. J. Rhodes v. The United States.

477. Held, also : or the transaction may be regarded in sub-

stance, as an offer by the claimants to transport the mail for <

$18,000 per year, for the first year, and to build the road, it

being well known to the department that there was no road

from Mobile to Pascagoula, and that without such a road the

mail between Mobile and New Orleans, could not be trans-

ported by land and water. IKd.

478. Also, held: the acceptance by the department of the

proposal was an acceptance of the proposal with the condi-

tions upon which that acceptance was offered, as they were

not excluded by the terms of the acceptance. IHd.

479. Also, held : to adopt a route for the transportation of

the mail where there is no road, means under the resolution

of May 24, 1828, to take the steps necessary to enable the mail

to be transported over that route. IMd.

480. Under the resolution of Congress of May 24, 1828,

(4 Stat, at Large, 322,) the Postmaster-General had the power

to contract with the claimants, to transport the mail over

said new route between Mobile and Pascagoula, and to agree

to pay them for such duty $18,000 for the first year, and

$14,000 for the remaining years of the existence of the con-

tract, Ihid,
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481. Also, held: the Postmaster-General miglit decline to

pay the expense of making the road, upon the ground tjiat.

he had no funds which could be appropriated for that pur-

pose, but it by no means follows liat the claimants hay?

not a legal cause of action against the United States ; as the

resolution of May 24, 1828, authorized the making of the

road, its effect was to give validity to the claim of the person

who should make it. Second Opinion. Ibid,

482. Also, held: the Government, in this case, received the

benefit of the labor of the claimants in making the road, and

should, upon principles of law and justice, make compensa-

tion for it to the claimants. Ihid.

483. As the Postmaster-General may lawfully pay a larger

sum for the transportation of the mail over a difficult and

expensive route, than for transporting it over an easy and cheap

route, ct, fortiori, he may pay a larger sum for such transpor-

tation where, in addition to conveying the mail, the contractor

is cpmpelled to make a road over which to transport it. IMd.

484. If one contracts with the department to transport the

mail from one given point to another, between which points

it is known to the department that no road exists, and to fulfil

his contract he must prepare, and in fact makes a road, the

contractor may be compensated by the department for such

duty and expense by a sum sufficient to pay hiTin for carrying

the mail under such circumstances. Ihid.

MISTAKE.

485. It seems, the doctrine that, between man and man,
an action lies to recover back money paid under. a mis-

take of fact, and that it is unconscientious in such a case to

retain it, obtains equally as regards the Government. Per
Scarburgh, P. J. Beatty's Executor v. The Uniied States.
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486. Where a party once had Ml knowledge of a fact,

which he had forgotten at the time of making a payment of

money, his forgetfulness of it was such a mistake of fact as

entitles him to recover back the money. Ihid.

487. In the case of payment of money made under a mis-

take of fact, it may often happen that the possession of the

means of knowledge would afford strong evidence of actual

knowledge, but there is no conclusive rule of law that because

a party has the means of knowledge he has the knowledge

itseE Ihid.

488. There is, it seems, a clear ajid practical distinction

between ignorance and mistahe of the law, founded in reason

and justice, and sustained by eminent authority. Per Scar-

burgh, J. Siurges et al. v. The United States. Second Opinion.

489. Where money is paid under an actual mistake of the

law, made directly with reference to the law itself, the pay-

ment, it seems, is not voluntary, or a gift to the party receiv-

ing it. Ibid.

490. Where money is paid with a knowledge of the facts,

but in ignorance of the law, it is a gift, H seems, to the person

who receives it. Ihid.

491. When the money is paid by one under a mistake of

his rights and his duty, and which he was under no legal or

moral obligation to pay, and -which the recipient has no right,

in good conscience, to retain, it may be recovered back,

whether such mistake be one of fact or one of law. Ihid.

FAVY.

492. By the plain and obvious meaning, and the words, of

Sec. 1 of the act of March 3, 1835 (4 Stat, at Large, 756),
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if an officer of the Navy temporarily performs the duties

belonging to a higher grade, he is entitled to increased com-

pensation. Per Gilchrist, P. J. Magruder v. The United

States. Second Opinion.

493. If an officer of the Navy actually performs the duty

belonging to a higher grade, he is entitled j)nma/aCTe to the

benefit of Section 1 of the act of March 3, 1835 : but if any

evidence exists which shows that, although the officer actually

did the duty, he performed it under such circumstances as

would render it unreasonable and contrary to the true mean-

ing of said act that he should receive additional compensa-

tion, then it should not be paid. Ihid.

494. The act of March 3, 1835, Section 1, as to compensa

tion of officers of the Navy temporarily performing the duties

belonging to a higher grade, prescribes no particular mode of

proof of service; consequently, under that act, any legal

evidence is admissible. Ihid.

495. The claimant M. was senior lieutenant on board the

frigate Columbia, from April 18, 1838, to June 28, 1840,

during which time Commodore Eead commanded the United

States naval forces in the East Indies, of which the Columbia

formed a part, and M. stood towards Commodore Eead in the

relation of Captain of the Columbia, and actually performed

the duties of captain during said period. He claims the dif-

ference between the pay of a lieutenant and that of a captain,

for the period during which he so performed the duties of a,

captain. The claim was duly presented for payment. Part

of it, viz. : for the time during which the commodore was

obhged to be absent from the ship on shore, was allowed by
the treasury department, and paid under a certifioate of the

commodore, dated Dec. 7, 1841, and the act of March 3,

1835, but the claim was refused for the remainder of the time,

during which he certified that the claimant " performed the
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duties of captain." The reason given by the department for

such refusal was, that the Navy department had offered to

order a captain to the Columbia previous to her sailing, which

offer was not accepted. There was a regulation of the treasury

department, it seems, at the time in force, requiring as evi-

dence in support of claims to extraordinary pay for having

performed the duties of a superior grade, a written acting

appointment from the Secretary of the Navy, or if such service

should be called for while the vessel was at sea, then such

written appointment from the commodore, &c. Held: the

claimant is entitled to judgment for the difference between

the pay of a lieutenant and that of a captain on sea service,

from April 18, 1838, to June 28, 1840, deducting so much
of said difference as he may have received at the treasury.

Per Gilchrist, P. J. Magnder v. The United States.

496. Also, held: as the claim is founded upon the perform-

ance by the claimant of the duties of a captain during a period

prior to the passage of the act of Aug. 26, 1842 (5 Stat, at

Large, 536), his right to the compensation he seeks must
depend on the act of March 3, 1835 (4 Stat, at Large, 756),

which was in force during that period. Ibid.

497. Also, held: by the act of March 3, 1835, any officer

performing the duties of a higher grade is entitled to the pay
of' that higher grade, without any reference to his having

been ordered to perform such duties by his superior. lUd.

498. Also, held : the difference between the acts of Mai'ch

3, 1835, and Aug. 26, 1842, is simply, that by the act of

1835, the mere performance of the duties entitled the officer

to the increased pay, while by the act of 1842, in order to

be thus entitled, he must have been ordered to perform the

duties by one of the superior officers mentioned. Ibid.

499. Also, held: the act of Aug. 26, 1842, was intended
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^0 limit the act of March 3, 1835, requiring for the future a

special order to entitle the officer to the increased pay, and it

did not deprive him of any right which had become vested

in him by the act of 1885. Ihid.

500. Also, held: the fact that Commodore E. declined the

offer of a captain before he left the United States, did not

operate as a waiver, or deprive the claimant of the right he

would otherwise have under the act of Congress. Ihid.

501. Also, held : the regulations of the department, requir-

ing as evidence a written appointment to perform the duties,

prescribed a condition not required by the act of March 3,

1835, which admits any legal evidence. IKd.

502. The petitioner, a major in the army, claims from the

United States $150, paid for medical services. The engineer

department was entitled to the services of a surgeon. None
(^uld be procured. The commodore permitted Dr. W., an
assistant-surgeon in the navy (to whom the $150 were paid),

to attend. He was not ordered to it. It was no part of h^
duty. The claimant, as senior officer, employed him and
made the contract with him, which was approved by the en-

gineer department. The charge was disallowed at the treas-

ury, on the ground that Dr. W., as an assistant-s,urgeon in

the navy, was prohibited, under Section 2 of the act of March
3, 1835, (4 Stat, at Large, 757,) and also by Section 3 of the

act of March 3, 1839, (5 Stat, at Large, 349,) from receiving

the allowance ; Held ; that the true construction of the act of

March 3, 1835, did not prohibit Dr. W. from receiving com-

pensation for his services not within the line of his duty, from
third persons ; that the petitioner lawfully paid him the sun^

claimed, and has a right to have the said sum ($150) credited

to him, the petitioner, by the United States. Per Gilchrist,

P. J. CJhase v. The United States.
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503. Ill such case Dr. W., although an asSistant-surgeon in

the navy, was pro hac vice simply a citizen. ' He neglected no
duty, and violated no principle, in performing the service in

question. Ibid.

504. The object of Section 2 of the act of March 8, 1835, to

regulate the pay of the Navy, was to consolidate the various

aHowances (as for drawing bills, for receiving and disbursing

inoney, and for transacting business for the Government gen-

erally), which oiBeers of the Navy had before that time re-

ceived, iato one annual sum. Ibid.

NAVY COMMISSIONEKS.

505. It seefns, the Navy Commissioners, constituted by the

act of February 7, 1815, acting under the superintendence of

the Secretary of the Navy, had authority by the act of March

3, 1839, (5 Stat, at Large, 339,) to make a contract for "blank-

books, contracts and bonds,'' at specified prices, for the use of

the office of the Board, as it was part of the ministerial duties

of their office, and was a matter " connected with the naval

establishment of the United States." Per same. Qideon v.

The United States.

506. The act of August 31, 1842, (5 Stat, at Large, 579,)

repealing the act constituting the Board of Navy Ooinmission-

ers, and providing for the establishment of five bureaux, did

not require any more or different duties to be performed by

those bureaux than had heretofore been entrusted to the Coin-

missioners. For the purpose of facilitating the busiaess of

the department, the act of August 31, 1842, merely provided

for a division of labor. Ibid.

507. It seems, contracts made under the authority of the

Navy Commissioners, unfalfiUed at the time of the pas^e of
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the act of August 31, 1842, were not abrogated by the opera-

tioii of that act, but remained in force under it. Ibid.

508. Where a contract, entered into by the Board of Navy

Commissioners, valid at the time it was made, remained un-

fulfilled at the passage of the act of August 31, 1842 ; Held:

the United States could not put an end to such contract, either

by an act of Congress or through the agency of the Navy
Department, without being responsible to the other contract-

ing party for the damages he sustained thereby. Ibid.

NBUTEALITY.

509. In a state of war, any violation of the neutrality of a

neutral port by a belligerent, is a breach of the law of nations.

Per same. Owners of the Brig Armstrong v. The United States.

510. The property of belligerents, when within a, neutral

jurisdiction, is inviolable. Ibid.

511. It is not lawful to make neutral territory the scene of

hostility, or to attack an enemy whUe within it ; and if the

enemy be attacked, or any capture made under neutral pro-

tection, the neutral is bound to redress the injury and effect

restitution. Ibid.

512. K the party, belonging to a belligerent power, attacked

in a neutral port, merely exercises the right of self-defence,

that cannot be a cause of complaint as violating the rights of

the neutral. IKd.

513. Firing the first shot in such a case, in self-defence, is,

ii seems, not an aggression, but justified by reason and law.

lUd.

514. The act of sending out boats, by a belligerent in a
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neutral port, to effect a capture, is in itself an act directly hos-

tile, a violation of neutrality and within the prohibition of the

law of nations. lUd.

515. "No measure is to be taken," by a belligerent in a

neutral port, "that will lead to immediate violence." Ihid.

516. The neutral, it seems, is obliged to give pecuniary in-

demnification for damages and material losses that may have

been caused in her ports by one belligerent to another, even

where it can be shown that she used all the means at her dis-

posal to give protection. lUd.

517. Even where the neutral uses for the purpose all the

means in her power, but is unable to resist the attack in her

ports by one belligerent upon another, the law of nations, it

seems, does not relieve her from the obligation to make pecu-

niary compensation. Ihid.

518. As it is the duty of the neutral to use her utmost en-

deavors to give protection to belligerents within her ports, it

follows that she must do it at her own expense, even by goiag

to war if other means are not sufficient. Ibid.

519. The reason which requires a neutral to restore a vessel

captured in her waters, calls on her also to make compensa-

tion where a vessel is destroyed there. The same principle

lies at the foundation of either duty. Ibid.

520. It seems, the nation that assumes to be neutral in a

war, as she claims the rights, is subject -to the obligations of

neutrality. She stands so far in relation to other nations

upon a common ground with them, whatever may be their

relative power. Ihid.

521. "A neutral nation preserves towards belligerent
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powers the several relations wMch nature lias instituted be-

tween nations. She ought to show herself ready to render

them every office of humanity reciprocally due from one na-

tion to another. She ought, in everything not directly re-

lating to war, to give them aU the assistance in her power,

and of which they may stand in need." Ihid.

522'. The neutral is not a host extending hospitality ex

mera gratia to a belligerent who comes iito his port, buli is

part of the great republic of nations, bound to render offices

of humanity. Ibid.

officiaij services.

523. Where the petitioners, an assistant-messenger and a

laborer em,ployed in the General Post-office Department dur-

ing the whole term, from January 1, 1839, to January 1, 1843,

by order of that depajrtment, rendered extra services beyond

the particular duties of their respective stations ; Held : so much
of their claim for such extra services as is for services ren-

dered after the acts of March 3, 1839, of August 23, 1842,

and of August 26, 1842, were passed, cannot be allowed, as

such an allowance is by said acts, expressly forbidden ; aUier

as to so much of their claim as is based on services rendered

between January 1 and March 3, 1839, upon which the claim-

ants are entitled to relief. Per Scarburgh, J. White and

Sherwood v. The United States.

524. The public printer of the House of Bepresentatives,

elected under Sec. 8 of the act of Aug. 3, 1846 (9 Stat, at

Large, 113), is an " officer," and also an " employ^" in the

Legislative department of the Government, within the mean-

ing of the joint resolution of July 20, 1854, and as such en-

titled to the " increased compensation of twenty per cent."
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provided by that resolution. Per Gilcluist, P. J. Nicholson

V. The United States.

525. For some time immediately preceding Jan. 13, 1845,

tlie claimant was a clerk in the General Land Office, at $1,200

salary. On that day he received a letter from the Commis-

sioner stating: "One,hundred dollars have been added to

your salary, to take effect from this date." In 1836 an act

was passed (5 Stat, at Large, 111, 112, Sec. 10), in force at the

date of said letter, authorizing said Commissioner t& employ

sixteen clerks, at salaries of $1,300 each. It appeared from

the pay-rolls, made up Dec. 1, 1844, and Jan. 1, 1845, that

on each of those dates there were in the General Land Office,

sixteen clerks with $1,300 salary, exclusive of the claimant.

He never demanded his salary at the rate of $1,300 after

Jan. 13, 1845, but on the contrary, at the expiration of each

month while he continued in office, for more than eight years,

signed a receipt at $100 per month in full payment of his

salary. He now claims arrears of salary (at $1,300 a year,

amounting to $845 03). Held: the receipts given by the

claimant show that he continued while so in office to be a

clerk at the annual salary of $1,200 ; and as there were in

office, when said notice was given by the Commissioner,, six-

teen clerks, with $1,300 salaries, exclusive of the claimant,

this court must presume that he received all he was entitled

to. Per Blackford, J. Wagaman v. The United States..

PAETIES.

526. By the institution of the Court of Claims, a new party

defendant has been called into existence, and made to appear

before it. Per Gilchrist, P. J. Todd v. The United States.

527< When a petition is presented to this Court, the United

States occupy the position of an ordinary defendant in a suit

at law. Ihid.

9
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528. The court cannot decide a case where they have not

before them the various parties who have an interest in the

question, and have no power to make them parties to the

proceeding. Per Same. Hah v. The United States.

PATENT OFFICE.

529. Where, as alleged, T., the petitioner, the inventor of

certain improvements in dragoon and pack-saddles, in Janu-

ary, 1847, filed with the Patent Office the requisite petition,

&o., as required by law, for a patent for said improvements,

and such application was, before May, 1847, reported, and

took its place on the files of the office, to be acted upon in its

turn ; and in November, 1837, before such application was

reached in its turn, G-., as inventor, filed in the Patent Office

an application, &c., for a patent also for improvements in a

dragroon and pack-saddle, which covered the same grounds,

and embraced the same claims set forth in T.'s application

;

and the Commissioner did not give T. notice of the conflict-

ing claim and application of Gr., as required by law. In De-

cember, 1847, before T.'s claim had been reached and acted

on, an official note was Sent to the Commissioner by the then

Secretary of State, urging that as the early issue of a patent

for his invention to Gr. would facilitate a supply for the Gov-

ernment of dragoon saddles, it might be issued to him, G., as

soon as practicable. Therefore G.'s application was taken up
before its turn, and a patent granted to him thereon, Dec. 11,

1847, within thirty days after filing his petition, and the ap-

plication of T. stiU remains in the Patent Office, not acted

upon and postponed. And T. claims, by reason of the prem-
ises, damages irom the United States. Held: that the wrong
done to T., if any, was not committed by the United States,

or by any officer of theirs, under such circumstances as render
them pecuniarily responsible to T. therefor. Per Scarburgh,
J. Thistle V. The United States.
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PAY.

530. The otject of Section 2 of the act of March 3, 1885,

to regulate the pay of the Navy, was to consolidate the va-

rious allowances, (as for drawing bills, for receiving and dis-

bursing money, and for transacting business for the Govern-

ment generally), which officers of the Navy had before that

time received, into one annual sum. Per Grilchrist, P. J.

Chase v. The United States.

PAYMENT.

531. A payment cannot be a gift unless it be vohmtary, and

it cannot be voluntary unless it be made in the exercise of a

free will. Per Scarburgb, J. Sturges et al. v. The United

States. Second Opinion.

532. " If a man has actually paid what the law would not

have compelled him to pay, but what in equity and good con-

science he ought, he cannot recover it back." Ibid.

533. Where money is paid on a fair and deliberate com-

promise of a doubted and doubtful right, both parties stand-

ing on equal terms, and respectively taking their chances of

the result, it cannot and ought not to be recovered back.

Ibid.

PENALTIES AND FOEFEITUEES.

634. The petitioner, while an agent, appointed by the Sec-

retary of the Navy, for the preservation of timber on the

public lands of Florida, in the discharge of his duty, in 1843,

informed o:^ seized and captured quantities of live oak timber

which had been cut and removed from public lands in Florida

by trespassers. The timber had been hewn and fashioned

into keelson and beam pieces for ship-building before its
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seizure. It was libeled, condemned and appropriated by tbe

United States to tbeir own use. The petitioner claims tbat,

under Section 3 of the act of March 2, 1831 (4 Stat, at Large,

472), he is entitled, as informer, to one-half the value of the

timber so seized, condemned and appropriated. HeU: the

improred value of the timber was not a penalty or forfeiture

"incurred under the provisions of this act," and the peti-

tioner, therefore, is not entitled to the relief claimed. Per

Scarburgh, J. Thistle v. The United States. (Case No. 2.)

585. The timber in question, in its improved condition,

was as much the property of the United States as it was before

the trespassers took it into their possession. The lattei' lost

their labor, but the improved value of the timber was not

forfeited. A forfeiture implies that there was some right to

be forfeited, but no right whatever was acquired in the timber

by the wrong-doer, in whose possession it was found by the

claimant. Ibid.

PENSION" AGENTS.

586. In September, 1838, the claimant was duly appointed

Army and Navy pension agent of the United States, for the

City of New York, and continued to hold that office till

January 29, 1842. At the time of his appointment, and for

the next succeeding five years, no provision existed by law

for the compensation, or payment of the expenses, of pension

agents. He accepted the appointment, in the fiiU belief that

his compensation and expenses would be provided for by the

Government. _He continued the correspondence with the de-

partments, begun by his predecessor, and expressly and re-

peatedly declined to continue in the discharge of the duties

of the office- unless the promised provision was made, but was
induced to go on by the assurance, from time to time, of the

departments, that his compensation and expenses would be
provided for. The petitioner claims $5,000 for five years'
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services, at $1,000 ;per annum, and tlie further sum of $1,200,

for rent and clerk's hire during the same period, together with

interest thereon. Held: this court has no jurisdiction to

grant relief to the petitioner. Per Scarburgh, J. Knapp y.

The United States.

537. By its terms the act of February 20, 1847 (9 Stat, at

Large, 127), as to compensation of pension agents, is prospec-

tive only in its operation. Ibid,

538. It seems, from April 20, 1836, to February 20, 1847,

there was an act of Congress in full force (the act of April 20,

1836—5 Stat, at Large, 16), which declared that no compen-

sation or allowance should be made to " persons or corpora-

tions " for making payment of pensions, without authority of

law. Ibid.

539. " Without authority of law," means without authority

of an act of Congress. Ibid.

540. It was not competent for the Secretary of War, during

the period between April 20, 1836, and February 20, 1847, to

make a contract binding on the United States for the compen-

sation of any person whom he might appoint to pay pensions.

Ibid.

541. The clear meaning of the act of April 20, 1836 (5

Stat, at Large, 16), was that no compensation or allowance

should be made to a pension agent until Congress should by

law provide for it. Ibid.

542. Those who acted as pension agents, between April 20,

1836, and February 20, 1847, ni,ust be regarded as having

acted with the full knowledge that the law forbade the making

of any compensation to them, and that the United States were

under no legcd obligation to compensate them. Ibid.
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543. It was the obvious intention of tke act of April 20,

1836 (5 Stat, at Large, 16), to protect the United States from

any legal obligation to compensate pension agents. lUd.

PENSIONS.

544. The petitioner entered the naval service in 1830, and

served for a period of. eighteen years, at various times and in

different vessels. He performed the duties of a first-class mu-

sician. Serving on the United States ship Independence, he

fell down one of the hatchways while taking his hammock
below, receiving thereby an injury which resulted in the am-

putation of his leg. He claims a pension for the disability

;

Held : the disability happened to him " in the' line of his

duty," and he is entitled therefor to a pension under Section 8

of the act of April 23, 1800. (2 Stat, at Large, 53.) Per GU-

christ, P. J. Accardi v. The United States.

545. The pension laws are beneficial in their nature, and

are, therefore, to be construed beneficially in matters of inevi-

table doubt Tbid.

546. The fact that, at the time of such accident by falling

down the hatchway, he had a lameness in one of his knees,

of long standing, which did not, however, interfere with the

duties of his vocation as a musician, does not deprive the

claimant of the pension to which the disability from the am-

putation of his leg might entitle him. IJnd.

PLEADING.

547. The petition, in a case before the court, is defective,

which does not specify what person or persons are owners of

the claim, or interested therein. Per Scarburgh, J. White
& Sherwood v. The United States.
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548. The allegation in a petition that services, for which a

claim is made, were rendered by order of the General Post-

ofiGlce Department, is equivalent to an allegation that such

services were rendered by order of the Postmaster-General,

and is so understood by the court. lUd.

549. It is not necessary, it seems, to set forth in the petition

points which are merely matters of proof Per Gilchrist, P. J.

Nobh V. The United States.

550. Where the claim is founded upon an act or acts of

Congress, such act or acts, it seems, should be stated in the

petition. Ibid.

POST-OFFICE DEPAETMBNT.

551. The object of Section.23 of the act of July 2, 1836,

(5 Stat, at Large, 85,) was, among other things, to impose a

check upon the exercis'' of the discretionary power of the

Postmaster-General, by requiring that everything relative to

his action upon the subject of extra allowances should be re-

corded where it might be inspected, so that when the public

money should be expended, nothing relating to its expendi-

ture should be left unexplained or uncertain. Per Gilchrist,

P J. Huston V. The United States.

552. Where the Postmaster-General, in June, 1828, gave

notice that proposals would be received for carrying the mail

over a particular route, an acceptance of the proposal, upon a

reasonable construction, is an acceptance of the proposal with

the condition upon which such acceptance is offered, unless

they are excluded by the terms of the acceptance. Per Same.

Rhodes v. The United States.

553. The 23d Section of the act of July 2, 1836, (5 Stat, at

Large, 85,) does not, either in its letter or its spirit, provide
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that no claim for extra allowance should be valid against the

United States unless an order for additional service was made

by the Postmaster-General. Per Same. Huston v. The United

States.

554. As the Postmaster-General, under Section 23 of the

act of July 2, 1836, might make temporary express contracts,

the United States might then be bound by the obligation of

an implied contract for carrying the mail, proved in such a

way as is recognized by the rules of law to be binding upon

individuals. Ibid.

555. The act of 1836, establishing the ofSce of Auditor of

the Treasury for the Post-office Department, gives no authority

to any person to employ the messengers in said Auditor's

office to perform extra services. Per Blackford, J. Cox v.

The United States.

556. The Secretary of the Treasury being the head of the

department to which the office of Auditor of the Treasury for

the Post-office Department is attached, and having the exclu-

sive authority to appoint the clerks and messengers of that

office, is the proper person to contract for extra services by
messengers in said office. Ibid.

557. The fact that extra work was done by authority of the

Auditor of the Treasury for the Post-office Department, who
officially acts under and for the Secretary of the Treasury, is

not evidence that the Secretary employed or authorized such

extra service. Ibid.

PRACTICE.

558. This court applies to cases before it, the established

principles of law and equity. Per Gilchrist, P. J. Todd v.

The United States.
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659. This court cannot adjudge, without founding its judg-

ments upon tlie law which is its rule of conduct, and where it

can find no law it can render no judgment. Ihid.

560. The obvious duty of this court is to expound the law

as they find it established, and apply it to the cases before

them, and not to create it; jus dicere, and notjMs dare. Ihid.

561. The "opinion in the case," which, by Section 7 of the

act creating it, this court "shall report to Congress," can

mean only an opinion in the nature of a judgment as to the

rights of the parties upon the facts proved or admitted in the

case. lUd.

562. This court is authorized to examine any case referred

to it by either House of Congress, to report its opinion upon

the law, and to state the facts as it finds them to be proved

;

but in relation to the matters which address themselves parti-

cularly to the sound discretion and liberality of Congress, the

court does not feel itself authorized to recommend any legisla-

tion, but, it seems, will submit to Congress a bill for the relief

of the petitioner, for such action as may be deemed proper.

Per Same. Lindsay v. The United States.

563. It seems, this court has no power to make others, not

represented, parties to proceedings before it. Per Same. Male

V. The United States.

564. It seems, a decision either in favor of, or against a

daimant, upon a partial (not general) view of the case, will

not be made by this court. Ibid.

565. The court cannot decide a case where they

have not before them the various parties who have an

interest in the question, and have no power to make them

parties to the proceeding. Ibid.
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566. The petition, in a case before the court, is defective,

which does not specify what person or persons are owners of

the claim, or interested therera. Per Scarburgh, J. White

& Sherwood v. The United Slates.

567. The allegation in a petition that services, for which

the claim is made, were rendered by order of the General

Post-of&ce Department, is equivalent to an allegation that

such services were rendered by order of the Postmaster-Gen-

eral, and is so understood by the court. IMd.

568. It is not necessary, it seems, to set forth in the petition

points which are merely matters of proof. Per Gilchrist, P.

J. Nohk V. The United States.

569. "Where the claim is founded upon an act or acts of

Congress, such act or acts, it seems, should be stated in the

petition. Ihid.

570. It seems, this court will entertain the petition of one

not a citizen, and grant him relief upon a claim arising on
contract with the United States. Per GUchrist, P. J. Porte

V. The United States.

571. It seems, the court will order the taking of testimony

where the facts set forth in the petition of the claimant fur-

nish any ground for relief. Per Scarburgh, J. Gibbons et al.

V. The United States,

572. It seems, where by act of Congress it is specially re-

ferred to the accounting officers of the Treasury, among other
things, to adjust and settle certain claims, which they decline

to do, upon review and reversal of such decision, the cpurt
proceeds itself to adjust and settle the claims. Per Gilchrist
P. J. Wigg V. The United States.
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573. Where the petitioner claims a right of pre-emption to

a tract of land, but admits there are claims thereto antagonis-

tical to his, by parties who do not appear ; Held : whether he

is entitled to a right of pre-emption 6r not, cannot be deter-

mined by this court without investigation, also, into such ad-

Averse claims. Per Gilchrist, P. J. Hale v. The United States.

574. Where a right to enter certain land by pre-emption is

asserted, but the court is informed thatthere are three several

claimants thereto ; Held : this court cannot decide that the

claim of the petitioners is the better claim, where the other

claimants are not represented, and have had no opportunity

of proving that a decision ought not to be made in favor of

the petitioner. Ibid.

PEECEDBNTS.

575. A judicial tribunal or court, in presenting its views

of the case decided, may with propriety draw its arguments

from any source of which in its discretion it may approve.

Per Scarburgh, J. Wood v. United States.

576. But no motive of public policy can justify or excuse

a court where, as in the United States, the executive, legis-

lative, and judicias-y departments of government are kept

separate and distinct, in attempting, by a decision in one case,

to lay down rules to be followed in any other case, not of the

same character as the one decided. Ibid.

577. In making a decision in one case, no court can right-

fully undertake to do more than merely decide thai case. Its

decisions, by virtue of the principle which gives value to a

judicial precedent, may be followed, and, when it is the court

of the last resort, in most instances ought to be followed in

other cases. Ibid.



140

578. A judicial decision is followed, not because ttie court

so orders, but by reason of the merits of the decision as a

judicial precedent. It is upon this ground that the decisions

of the highest courts become authoritative, and are regarded

as evidences of great principles. lUd.

PEB-BMPTIOK

579. "Where the petitioner claims a right of pre-emption to

a tract "of land, but admits there are claims thereto antago-

nistical to his, by parties who do not appear. Held: whether

he is entitled to a right of pre-emption or not, cannot be deter-

mined by this court without investigation, also, into such ad-

verse claims. Per Gilchrist, P. J. Hah v. The United States.

580. Where a right to enter certain land by pre-emption is

asserted, but the court is informed that there are three several

claimants thereto; Held: this court cannot decide that the

claim of the petitioners is the better claim, where the other

claimants are not represented, and have had no opportunity

of proving that a decision ought not to be made in favor of

the petitioner. Ibid.

PEIZE OP WAE..

581. Section 5 of the act of April 23, 1800, is substantially

a provision that the vessel is to be condemned, or that there

is to be a legal adjudication that she is good prize, before the

proceeds are to become the property of the captors. Per

Same. Decatur v. The United States.

582. Property captured in war belongs, in the first instance,

to the nation : whatever right the captors acquire is derived

by grant. The mere taking possession of the property does
not of itself vest the title to it in the captors. Ibid.
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583. As the title to the proceeds or value of a vessel as prize

of war depends on a grant, it must conform to the conditions

of the grant: which are that the vessel, after having been

captured, shall be brought into port, and condemned as lawful

prize. lUd.

PUBLIC MONEY.

584. The act of 31st January, 1828, (3 Stat, at Large, 728,)

«' concerning the disbursement of public money," forbids ad-

vances of public money in all cases ; but on contracts for the

performance of any service for, or the delivery of articles of

any description for the use of the United States, it allows

^payment to be made not exceeding the value of the service

rendered, or of the articles delivered previoitsly to such pay-

ment. Per Scarburgh, J. Gibbons et al. r. The United States.

585. An advance of money on contract, strictly speaking, is

a payment made before an equivalent is received. It is such

an advance that is forbidden by the act of 31st January, 1823.

Ibid.

586.' The " payment " which the act of 31st January, 1823,

contemplates, is a payment for a full equivalent received, as

contradistinguished from a payment for an equivalent expect-

ed. The former it allows, the latter it forbids. Ibid.

587. The act of 31st January, 1823, prescribes three re-

quisites to constitute a valid payment : 1st, that it be a pay-

ment in the sense of the statute; 2d, that it be made in a case

of contract for the performance of some service for, or the de-

livery of articles of some description for the use of the United

States ; and, 3d, that it shall not exceed the value of the ser-

vice rendered, or of the articles delivered previously to such

payment. Ibid.
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588.^ Appropriations had been made by act of September

28, 1850 (9 Stat, at Large, 500), and act of March 3, 1851 (9

Stat, at Large, 627), for the erection of several light-houses in

California and Oregon, and on April 30, 1852, a contract was

made, between the claimants and the Secretary of the Treas-

ury, to carry those acts into effect. The claimants undertook

to construct the light-houses, but the work to be done before

the materials were actually put into the several structures,

was undertaken in part by the United States, and ia part by

the claimants. The duty of procuring the materials and ship-

ping them was undertaken by the latter. A payment in ad-

vance was to be made by the United States to the claimants

for the illuminating apparatus, and other materials to be sent

from Atlantic ports. The language of the contract on this

point was, " that in consideration of the advances of money

to be made by the parties of the first part for the illuminating

'

apparatus and other materials for the said several light-houses,

to be sent from the Atlantic ports, that," &c. This payment

in advance was to be made as soon as the illuminating ap-

paratus, lanterns, &c., should be shipped and insured, and the

policy of insurance, accompanied by a duplicate of the bill of

lading, assigned and delivered to the United States, and upon

the execution and delivery of the penal bond required by the

contract After the delivery of the materials to the collector

of the port of San Francisco, they were to remain in his pos-

session until the claimants should requirfe them to be trans-

ported to the several places where they were to be used, when
they were to be transported to those points under his au-

thority in a revenue cutter of the United States, or other ves-

sel. The claimants insist that, under the proper construction

of this contract, upon the assignment of the policy of insur-

ance and the bill of lading to the United States, they became
the owners of the materials embraced by those instruments.

Held: upon the assignment and delivery of the bill of lading

and policy of insurance, and the receipt by the claimants of

the stipulated payments, the materials became the absolute
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property of the United States. Per Scarburgli, J. Gibbons

et al. V. The United States.

589. Held, also : tlie contract was made with reference to

the act of January 21, 1823 (3 Stat, at Large, 723), Section 1

;

it particularly specifies when and for what the payment in ad-

vance was to he made. Ibid.

590. Held, also: the fair and natural construction of the

contract—that which is suggested by the proper signification

of the language employed—is entirely consistent with the re-

quirements of the act of January 21, 1823, Section 1. (1.)

The payment provided for in it, is precisely the kind of pay-

ment contemplated by the act. (2.) It was made for services

rendered and articles delivered for the use of the United

States. (3.) The services rendered and the articles delivered

before the payment was made, may well be presumed to have

been considered a fair equivalent for the amount of the pay-

ment. Ibid.

591. Held, also : the articles must be regarded as to be de-

hvered_^r the use q/"the United States, because an assignment

of the bill of lading and of the policy of insurance was the

appropriate method, under the circumstances, of such delivery

;

and so to interpret the contract, is alike consistent with its

words and the provisions of the Statute, and any other inter-

pretation would render it violative of the Statute. lUd.

592. Held, also : the covenant on the part of the United

States to transport the materials from San Francisco to the

several places where they were to be used, when required by

the claimants, was express and unconditional. Ibid.

593. Held, also : the law of carriers has no application to

the covenant to transport the materials from San Francisco,

&c. The United States were in no sense carriers for the
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' claimants, because the materials to be carried were the prop-

erty of the United States. lUd.

PUESBR'S ACCOUNTS.

594. The claimant, a purser in the Navy during the last

war with Great Britain, had charge of the accounts of the

ofiicers and men of the Delaware flotilla of gunboats. He
received, in his official capacity, from the Government, be-

tween 1812 and 1815, money, in treasury notes, to be used in

paying persons employed in the naval service. In 1817 he

rendered an account, in which he charged for loss sustained

by him on the sale of the Treasury notes, which were then

at a discount, and which he was compelled to exchange for

smaller money to enable him to pay the men. This charge

was disallowed at the Treasury. The claim for its allowance,

since frequently renewed, was rejected there from time to time,

owing to alleged want of proper proof of the loss, and of

legal authority to make such an allowance. In 1839 the

claimant stated liis accounts, and paid into the Treasury the

amount so disallowed him. The information on the hearing,

furnished from the Treasury Department upon the call of the

Court, included the vouchers, &c., of the claimant on file there.

From this, it appeared that he had proved to the satisfaction

of the department, a loss by the depreciation of $313. He
showed, also, by the bills of the brokers, a depreciation of 6

per cent, upon $4,000, amounting to $240—making, in the

whole, $553. Objection was made to $82 18 of the $240, by
the department, on the ground that upon the vouchers for it

the written approval of the commodore, as required by a

regulation of the department, was not produced. Its objec-

tion was not that the notes, to $4,000, were improperly sold,

but that the evidence adduced there did not comply with such

regulation. The claimant asks judgment for the amount of

his loss by the depreciation of the treasury notes, with interest.
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Held: the claimant is entitled to judgment against the United

States (wliicli the court rendered in his favor) for $553, the

amount proved of his loss by depreciation of the notes, but

without interest. Per Gilchrist, P. J. Todd v. The United

States.

595. Also, held: it was the duty of the claimant, as purser,

to pay off the officers and men of the flotUla so far as the

funds furnished him by the government would permit. But

the Treasury notes were worth less than their nominal value

by 6 per cent., and to the extent of 6 per cent, on the amount,

the purser may be considered as having paid his own money.

Ibid.

596. Also, held: the Treasury notes, to $4,000, having

been sold by brokers, their accounts of sales, duly proved,

are competent evidence, and the best evidence the nature of

the case admits of, to prove the extent of the depreciation.

Ibid.

597. Held, also : that before his accounts were stated on

Nov. 11, 1839, the facts in this case -would have been suffi-

cient to support an action for money paid, and after that date,

and after he had paid the money into the Treasury, the facts

would support an action for money had and received. Ibid.

598. Also, held: the approval of the commodore upon the

vouchers is to be regarded only as required by a rule of con-

venience at the Treasury, and cannot be considered in a court

of law as a rule of evidence. Ibid.

599. If the accounts of an officer (purser in the navy)'be

substantially correct, he is not to be subjected to the charge

of gross negligence because ignorant of merely formal rules

of proof required by the Department, but not by an act of

Congress. Ibid.

10
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EEAL ESTATE.

600. The United States Marshal for Mississippi, under Sec-

tion 1 of the act of May 7, 1800, (2 Stat, at Large, 61,) sold

certain real estate on behalf of the United States, and the

claimant, a partner in the purchase on such sale, paid as con-

sideration the sum of $5,000, which passed into the Treasury,

but,, subsequently to such payment, ascertained that the lands,

sold as the property of one Harris through whom the United

States derived title, in fact belonged to other persons, and

that Harris never had any title to them, and consequently

no title passed by virtue of such sale by the United States

;

and said sale was made without notice of any defect in the

title. Held: the claimant is not legally entitled to recover

back from the United States the $5,000, so paid by him.

Per Gilchrist, P. J. Puekett v. The United States.

601. An assurance given by the marshal, on such sale,

" that he would make title at a future day," cannot be the

foundation of a right in the claimant to recover back the con-

sideration paid by him. Where the marshal steps out of

his official dtity, his declarations cannot bind the United

States. Ibid.

602. In a sale made on behalf of the United States, under
Section 1 of the act of May 7, 1800, (presuming it to have
been a judicial sale,) there was no implied warranty of title

;

neither the marshal nor auctioneer, while acting within the
scope of their authority, could be considered as warranting
the property sold, nor could the marshal do any act that

would expressly or impliedly bind the United States by war-
ranty. Ibid.

603. In a sale, under Section 1 of the act of May 7, 1800,
the grantee bought only what the United States had the right
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to sell ; and where, without fraud, they sold only their inter-

est, the consideration cannot be said to have failed with the

title, so as to give a right of action against them to their gran-

tees. Ihwi.

604. The evident intention of the treaty of August 9,

1814, (7 Stat, at Large, 120,) with the Creek Indians, is not

to give to the reservee an estate in fee simple in the land, but

merely a right of occupancy. Per Same. Lindsay v. The

United States.

605. Under said treaty of August 9, 1814, the contingent

interest of the United States in reservations of land to any

chief or warrior of the Creek nation, does not depend merely

upon the construction of the words " voluntary abandonment."

lUd.

EEFEEENCB.

The application of principles of law in this court is

equally necessary in regard to the claims referred to it by
" either House of Congress" as in those of which the court has

jurisdiction apart from such a reference. Per Same. Todd v.

The United States.

607. When Congress has conferred upon an individual, or

a iDoard, or a department, the power to examine and decide a

matter, and the matter has been decided, is such decision

final ? Quere. Per Same. Wigg v. The United States.

608. It seems, where by act of Congress it is specially referred

to the accounting officers of the Treasury, among other things,

to adjust and settle certain claims, which they decline to do,

upon review and reversal of such decision, the court proceeds

itself to adjust and settle the claims. Ibid.
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REGULATIONS OF DEPARTMENTS.

609. If a claim be alleged to be founded upon any " regu-

lation of an Executive department," this Court will construe

such regulation and ascertain its meaning by the same rules

of construction as are applicable to statutes. Per Gilchrist,

P. J. ToM V. The United States.

610. Rules in force at the Treasury Department for the

methodical conduct of business there, cannot, in a suit in this

court, supersede the ordiaary principles and requirements of

the law of evidence, nor can they add anything to what the

law requires of a claimant in this court to make out his case.

Ihid.

611. The " accountiag officers" of the Treasury cannot su-

peradd a condition not required by the act of Congress, which

is supreme in matters of legislation. Departmental regulations

must be ia subordination to the law of Congress. Per Same.

Magrvder v. The United States. Second Opinion.

612. It is the duty of the Departments to administer the

law, and not to make it. They stand, in relation thereto, so

far upon the same ground with this Court, and with the judi-

ciaiy in general. Ihid.

613. This Court may adopt rules of practice, and the de-

partments make regulations, but they must be in strict sub-

ordination to law ; wherever there is any antagonism between
them, the "rules of practice" and "regulations" must yield,

and the law of Congress govern. Ibid.

614. Where an Act of Congress requiring the Secretary of

the Treasury to adjust and settle certain claims, does not pre-

scribe the character of the proof, or upon what evidence he
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shall adjust and settle them, it is his duty to adopt the appro-

priate means, and to prescribe the necessary regulations. He
may prescribe such rules and modes of.legal proof as appear

to him to be judicious. Per Same. Noble v. The United

States.

615. The regulation of the Treasury Department, which

provides that the oficer shall not be paid for performing the

duties of a higher grade, unless he produces a written appoint-

ment to perform such duties, prescribes a condition not re-

quired by that Act, which admits any legal evidence, while

the regulation excludes it. Per Same. Magrvder v. The United

States. Second Opinion.

616. Under peculiar circumstances, a wanton disregard of

the rules of the Treasury Department might be indicative of

ffaud, or of such gross negligence in the claimant as roight

authorize the rejection of his claim in this court. Per Same.

Todd V. The United States.

617. If the accounts of an officer (purser in the navy) be

substantially correct, he is not to be subjected to the charge

of gross negligence because ignorant of merely formal rules

of proof required by the Department, but not by an act of

Congress. Ibid.

618. It seems where the claimant upon petition makes out

his case against the United States, the court grants relief, not-

v/ithstanding a previous decision of the "War Department that

the claimant could not receive the compensation sought under

a resolution and act of Congress, through the instrumentality

of the Department, on account of its existing regulations.

Per Gilchrist, P. J. Beaugrand v. The United States.

619. The regulation of the Treasury Department, by whicli

duties on imported liquors were required to be computed on
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the invoice quantity, was in conflict with law and invalid.

Per Scarburgh, J. Sturges et al. v. The United States.

620. Although the Secretary of the Treasury, in the exer-

cise of his discretion, may adopt necessary forms and modes

of giving effect to the law, yet neither he nor those who act

under him can dispense with or alter any of its provisions.

Ibid.

EEVOLUTIONAEY CLAIMS.

621. A commissioned surgeon rendered medical services to

the United States, and in their employ, as surgeon of a regi-

ment of artificers, during the Kevolution, and up to March

29, 1781 ; Held: he was included in the class of " regimental

surgeons" under the resolution of Congress of Sept. 30, 1780,

which provided for "the pay and establishment of the oficers

of the Hospital department and medical staff." Per Gilchrist,

P. J. Baird v. The United States.

622. The body of artificers attached to the army during the

Eevolution, in resolutions of Congress is called a regiment,

and is declared to be a part of the regular army ; the surgeon

of it, therefore, was a " regimental surgeon." Ibid.

62S. As regimental surgeon, ho was an "officer" under the

resolution of Congress of Jan. 17, 1781, which provided that

the "officers reduced" should be entitled to "half-pay for

life." Ibid.

624. The party for whose estate this claim is made by pe-

titioner as administrator, was surgeon of the regiment of arti-

ficers in the army of our Eevolution from March 20, 1780,

and served in that capacity until the regiment was reduced,

March 29, 1781, and died October 27, 1805: Held: his half-
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pay was $240 per annum, payable at the end of every year.

He was entitled to this from March 29, 1783, np to October

27, 1805, the day of his death, and interest on the payments

as they became due. There was, therefore, due him at the

time of his death $10,074 84; and this sum is due his estate,

with interest thereon from that date, October 27, 1805. Ihid.

625. The resolution of Congress of June 8, 1784, that " an

interest of six per cent, per annum should be allowed to all

creditors of the United States, for supplies furnished or ser-

vices done from the time the payment became due," was a

voluntary contract on the part of the United States, consti-

tuting a legal claim against them, from which no subsequent

legislation could release them without the assent of the other

party. lUd.

SALAEIBD OFFICBES.

626. Where the United States Secretary of Legation to

Chili, commissioned in 1850, rendered extra services in arrang-

ing the papers and records of the of&ce of Legation, and mak-

ing necessary indexes therefor ; Held: that as a public officer,

with a regular or fixed salary, the act of August 23, 1842 (5

Stat, at Large, 510), is applicable to his case, and he has,

therefore, no legal demand against the United States for such

extra services. Per Blackford, J. Hblman's Administrator v.

The United States.

627. Section 3 of the act of March 3, 1839, (5 Stat, at Large,

349,) goes no farther than Section 2 of the act of March 3,

1835. It provides that no person, whose salary as an officer

of the Government is fixed by law, shall receive any extra

allowance or compensation, in any form whatever, for the

performance of any service, unless such allowance be author-

ized by law. Per Gilchrist, P. J. Chase v. The United States.
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SECEETAEY OF THE TEEASURY.

628. Where an act of Congress, requiring tlie Secretary of

the Treasury to adjust and settle certain claims, does not pre-

scribe the character of the proof, or upon what evidence he

shall adjust and settle them, it is his duty to adopt the appro-

priate means, and to prescribe the necessary regulations. He

may prescribe such rules and modes of legal proof as appear

to him to be judicious. Per Same. Nobk v. The United

States.

629. Where an act of Congress provides that a sum of

money shall be paid upon the production of certain proof, the

Secretary of the Treasury cannot superadd, it seems, a require-

ment of further proof not required by the act. Ibid.

SEEYICES.

630. No one but the head of a department, bureau or office

at the seat of Government, can under any circumstances con-

tract for the services of an extra clerk on account of the Gov-

ernment, in such department, bureau or office. Per Blackford,

J. McElderry v. The United States.

631. It seems, proof of voluntary services as extra clerk in

a "department, bureau or office at the seat of . Government,"

rendered with the knowledge of an agent of the Government

authorized by law to assent either expressly or impliedly to

the performance of those services, will sustain a claim for

compensation against the United States. Ihid.

632. Where such voluntary services as extra clerk are per-

formed, but not "with the knowledge of an agent of the

Government authorized by law to assent either expressly or



153

impliedly to the performance of those services;" Held: there

exists no claim for compensation against, or contract with, the

United States. lUd,

633. It seems the head of a department, bureau or ofi&ce at

the seat of Government, can contract for the services of an

extra clerk in such department, bureau or office, only during

the session of Congress, or when the services of such extra

clerk are indispensably necessary to enable such department,

bureau or office to answer some call made by either house of

Congress at one session to be answered at another. Ihid.

684. It seems, a contract for services as extra clerk in a de-

partment, bureau or office at the seat of Government, entered

mto by the head of such department, bureau or office, not in

accordance with the provisions of the special appropriation

act of August 26, 1842, Section 15 (5 Stat, at Large, 526,) is

m violation of such act and void as against the United States.

Hid.

635. By the plain and obvious meaning, and the words, of

Section 1 of the act of March 3, 1835 (4 Stat, at Large, 756,)

if an officer of the Navy temporarily performs the duties be-

longing to a higher grade, he is entitled to increased compen-

sation. Per Gilchrist, P. J. Magruder v. The United States.

Second Opiuion.

636. Section 3 of the act of March 3, 1839 (5 Stat, at Large,

349,) goes no farther than Section 2 of the act of March 3,

1835. It provides that no person, whose salary as an officer

of the Government is fixed by law, shall receive any extra

allowance or compensation, in any form whatever, for the per-

formance of any service, unless such allowance be authorized

by law. Per Same. Chase v. The United States.

637. The act of 1836, establishiag the office of Auditor of

10*
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the Treasury for the Post Office Department, gives no au-

thority to any person to employ the messengers in said

Auditor's office to perform extra services. Per Blackford, J.

Cox V. The United States.

638. The 11th Section of the act of August 26, 1842, (5

Stat, at Large, 525,) is prospective only. Ibid.

639. The 11th Section of the said act of August 26, 1842,

permits the employment of messengers to perform extra ser-

vices, but it is silent as to the person who shall have authority

to employ them. Ibid.

640. The Secretary of the Treasury being the head of the

department to which the office of Auditor of the Treasury for

the Post Office Department is attached, and having the exclu-

sive authority to appoint the clerks and messengers of that

office, is the proper person to contract for extra services by

messengers in said office. Ibid.

641. The fact that extra work was doneby authority of the

Auditor of the Treasury for the Post Office Department, who

officially acts under and for the Secretary of the Treasury, is

not evidence that the Secretary employed or authorized such

extra service. Ibid.

642. Where the petitioners, an assistant messenger and a

laborer, employed in the General Post Office Department

during the whole term, from January 1, 1839, to January 1,

1843, by order of that Department, rendered extra services

beyond the particular duties of their respective stations;

Held: so much of their claim for such extra services as is for

services rendered after the acts of March 3, 1839, of August

23, 1842, and of August 26, 1842, were passed, cannot be

allowed, as such an allowance is bysaid acts expressly forbid-

den
; aliter as to so much of their claim as is based on services
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rendered between January 1 and March 3, 1839, upon which

the claimants are entitled to relief. Per Scarburgh, J. White

& Sherwood v. The United States.

643. The language of each of the acts of March 3, 1839

(5 Stat, at Large, 349,) of August 23, 1842, (5 Stat, at Large,

510,) and of August 26, 1842 (5 Stat, at Large, 525,) is broad

and comprehensive enough to include both an assistant mes-

senger and a laborer. Ihid.

644. Prior to the passage of these acts (of March 3, 1839,

of August 23, 1842, and of August 26, 1842,) it -was the

practice of the Government, sanctioned by judicial authority,

to allow compensation for such extra services. Ihid.

645. Where the claimant, in May and June, 1853, rendered

services in xhe office of Fourth Auditor of the Treasury,

although he was not employed by the head of the department,

but voluntarily tendered his services, and was merely permit-

ted by the Auditor to perform them in his office ; Held: this

is not to be considered as an employment in the sense of the

act of August 26, 1842, Section 15 (5 Stat, at Large, 526,)

and for that reason no legal liability, on the part of the United

States, to make the petitioner compensation for his services,

can result from it. Per Scarburgh, J. Boyd v. The United

States.

646. To sustain the claim for such voluntary services, would

be to sustain an evasion and consequent virtual violation of

said act of August 26, 1842, and in effect to legalize what

that act expressly forbids. Ihid.

647. The claimant, while Chief Clerk in the Treasury De-

partment, at different period? between April 24, 1829, and

May 31, 1833, acted as Secretary of the Treasury, performing

the duties of the office, by authority of the President of the
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United States, on account of the absence from the seat of

Government or sickness of the Secretary of the Treasury.

^eld : the claimant, at the time he so performed the duties of

Secretary of the Treasury, held an oflBce separate from his

office of Chief Clerk—^that is, held two offices, there being at

the time no law to prohibit him from doing so, and as he dis-

charged the duties of both offices, is entitled to compensation

accordingly. Per Blackford, J. Dickins v. The United States.

648. The claimant, while Chief Clerk in the State Depart-

ment, at different periods between August 10, 1833, and No-

vember 9, 1836, was Acting Secretary of Stalte, performing

the duties of the office by authority of the President of the

United States, on account of the absence or sickness of the

Secretary of State. Held : the claimant, at the times he so

performed the duties of Secretary of State, held an office

separate from his office of Chief Clerk ; that is, held two offi-

ces, and as he discharged the duties of both is entitled to

compensation accordingly. Ibid.

649. The meaning, so far, of Section 9 of the act of April

20, 1818 (3 Stat, at Large, 447,) is that no clerk therein re-

ferred to shall receive as such any other compensation than

what that 'act allows. It does not affect, it seems, the question

whether he is not entitled, besides his salary as clerk, to a

compensation, and if any, to what amount, for his discharge

of the duties, at the same time, of other offi.ces legally con-

ferred upon him. Ibid.

650. Where the President of the United States, under the

act of May 8, 1792 (1 Stat, at Large, 281,) authorizes any one

to perform the duties, in case of absence or sickness, of Secre-

tary of State, of Secretary of the Treasury, or of Secretary of

War, the one so authorized is, it seems, entitled to receive for

his services as acting Secretary of State, acting Secretary of
the Treasury, or acttag Secretary of War, the same compen-
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sation for the time he so acted whicli the law then allowed to

the Secretaries of State, of the Treasury, and of "War, re-

sf)ectively. Ihid.

STATUTORY CONSTEXTCTIOK

651. There is no mysterious art to be applied to the expo-

sition of statutes. It is to be presumed that the Legislature

intend that words used in a statute shall have their natural

effect. Per Gilchrist, P. J. Wigg v. The United States.

652. The meaning of the Legislature is to be ascertained

from the language of the statute, and it is not to be supposed

that they have used words without intending to convey any

idea. Ibid.

653. The whole purpose of Congress, as expressed in the

statute, is to be carried into effect i possible, and no clause is

to be rejected, unless it is necessary in order to accomplish

the object intended by the Legislature. Ibid.

654. Where the words of a statute are plain, this court

cannot intend that the Legislature meant anything more than

it has expressed. Per Scarburgh, J. Beaiiy^s Executor v. The

United Slates.

655. In the construction of a statute, when words of a

plain and definite import have been used, this court is not at

liberty to disregard them ; the only safe course in such case,

is to adhere to the words, and to collect the intention of the

Legislature &om them. Ihid.

656. This court is not at liberty iopresume the intentions of

the Legislature, and has nothing to do with the policy of the

law. Ihid.
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657. Judges are " not to construe statutes by equity, but

to collect the sense of the Legislature by a sound interpreta-

tion of its language, according to reason and grammatical

correctness." IHd.

658. In the construction of a statute, this court can only

declare what it is, not what it ought to be. Ihid.

659. Such a construction of a statute as sacrifices sense to

sound, which causes the words of the statute to predominate

without regard to the meaning of the law, is always to be

avoided if possible. Per Gilchrist, P. J. Chase v. The United

States.

660. When such a construction would not express the

meaning of Congress, consistently with the received rules of

interpretation, the court must ascertain the mischief, if any,

which the act was intended to remedy, and endeavor to per-

ceive its meaning by the light which that consideration will

throw upon it. Ibid.

661. The meaning of a statute is to be ascertained from the

language used, and not by inquiring of the individual mem-

bers of the Legislature what they intended by enacting the

law. Per Gilchrist, P. J. Nicholson v". The United States.

662. If Congress pass a law, the natural import of which is

different from the effect intended to be given to it by those

who voted for it, the only safe rule is to take the act as it

stands, as conveying the intention of Congress. Ibid.

663. In the joint resolution of July 20, 1854, the word
" officer," and the word " employ^," are terms of the most

general and comprehensive character. There is nothing ia

the resolution to modify them, or to limit their application to

officers or employ^ of any particular description. Ibid.
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664. The pension laws are beneficial in their nature, and

are, therefore, to be construed beneficially in riiatters of inevit-

able doubt. Per Same. Accardi v. The United States.

SUEGEONS.

665. The petitioner, a major in the army, claims

from the United States $150, paid for , medical ser-

vices. The engineer department was entitled to the ser-

vices of a surgeon. None could be procured. The Commo-

dore permitted Dr. W., an assistant surgeon in the navy (to

whom the $150 were paid), to attend. He was not ordered

to it. It was no part of his duty. The claimant, as senior

officer, employed him and made the contract with him, which

was approved by the engineer department. The charge was

disallowed at the Treasury, on the ground that Dr. W., as

an assistant surgeon in the navy, was prohibited, under Sec-

tion 2 of the act of March 3, 1835 (4 Stat, at Large, 757),

and also by Section 3 of the act of March 3, 1839 (5 Stat,

at Large, 849), from receiving the allowance. Held: that the

true construction of the act of March" 3, 1835, did not pro-

hibit Dr. W. from receiving compensation for his services not

within the line of his duty, from third persons ; that the pe-

titioner lawfully paid him the sum claimed, and has a right

to have the said sum ($150) credited to him, the petitioner,

by the United States. Per Gilchrist, P. J. Chase v. The United

States.

666. In such case Dr. W., although an assistant surgeon in

the navy, was pro hoc vice simply a citizen. He neglected no
duty, and violated no principle, in performing the service in

question. Ibid.

667. The regulation of the army No. 1,259 (ArmyEegula-

tions, 331), authorizes the senior officer " when medical or
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surgical aid is reCLuired, if no surgeon or assistant surgeon of

the army be at or near the place," to procure such aid, and

imposes no limitation upon him in the exercise of his author-

ity to do so. Ihid.

TEBASURY DEPARTMENT.,

668. As far back as the year 1819, refusal to allow interest

was the lisual practice of the Treasury Department, and this

practice has existed to the present time, except when dis-

pensed with by some special law. Per Gilchrist, P. J. Todd

V. The United States.

669. The "accounting officers" of the Treasury cannot

superadd a condition not required by the act of Congress,

which is supreme in matters of legislation. Departmental

regulations must be in subordination to the law of Congress.

Per Same. Magruder v. The United States. Second Opinion.

670. It seems, the court will review the construction given

to a statute by the accounting officers of the Treasury in the

discharge of official duty, where they have declined to act

under it, even in a matter specially referred by act of Con-

gress to be adjusted by them. Per Same. Wigg v. The United

States.

671. Where an act of Congress requiring the Secretary of

the Treasury to adjust and settle certain claims, does not pre

scribe the character of the proof, or upon what evidence he

shall adjust and settle them, it is his duty to adopt the appro-

priate means, and to prescribe the necessary regulations. He
may prescribe such rules and modes of legal proof as appear

to him to be judicious. Per Same. Noble v. The United States.

672. Where an act of Congress provides that a sum .of
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money shall be paid upon the production of certain proof, the

Secretary of the Treasury cannot superadd, it seems, a require-

ment of further proof not required by the act Ibid.

673. Eules in force at the Treasury Department for the

methodical conduct of business there, cannot, in a suit in this

court, supersede the ordinary principles and requirements of

the law of evidence, nor can they add anything to what the

law requires of a claimant in this court to make out his case.

Per Same. Todd v. The United Slates.

674. The approval of the commodore upon vouchers of a

purser in the navy as to expenditures is to be regarded only

as required by a rule of convenience at the Treasury, but can-

not be considered in this court as in itself evidence. Ihid.

675. Under peculiar circumstances, a wanton disregard of

the rules of the Treasury Department might be indicative of

fraud, or of such gross negligence in the claimant as might
authorize the rejection of his claim in this court. Ibid-.

676. It seems, where by act of Congress it ia specially refer-

red to the accounting of&cers of the Treasury, among other

things, to adjust and settle certain claims, which they decline

to do, upon review and reversal of such decision, the court

proceeds itself to adjust and settle the claims. Per Same.

Wig^g V. The United States.

677. 'The claimant, while Chief Clerk in the Treasury De-
partment, at diiferent periods between April 24, 1829, and
May 31, 1833, acted as Secretary of the Treasury, performing

the duties of the office, by authority of the President of the

United States,, on account of the absence from the seat of

Government or sickness of the Secretary of the Treasury.

Held: the claimant, at the times he so performed the duties
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of Secretary of the Treasury, held an office separate from his

office of Chief Clerk—^that is, held two offices, there beiag a

the time no law to prohibit him from doing so, and as he dis-

charged the duties of both offices, is entitled to compensation

accordingly. Per Blackford, J. Dickins v. The United Slates.

TREATIES.

I. Treaty of 1819 with Spain.

II. Indian Treaties.

m. Miscellaneous.

I. Theaty op 1819 WITH Spain.

678. The Treaty of 1819 between the United States and

Spain, for the cession of the Ploridas, did not provide a tri-

- bunal by which the claims, on account of injuries suffered by
the operations of the American army in Florida, should be

decided. Per Blackford, J. Humphrey's Admix v. The United

States.

679. The appointment of such a tribunal was left, by said

Treaty of 1819, to be made by the Government of the United

States ; and it was in consequence of the Treaty, in that

respect, that the act of March 3, 1823 (3 Stat, at Large, 768),

was 'passed. Ihid.

680. In consequence of the decision of the Secretary of

the Treasury, that the said Treaty of 1819 did not apply to

the injuries of 1812 and 1813, the act of June 26, 1834 (6 St.

at Large, 569), was passed, which provided for the injuries

committed in 1812 and 1813. Ibid.
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681. The said acts of March 3, 1823, and June 26, 1834,

must be considered as if their provisions were contained in
' the same act. The object of both acts is the same,—^to furnish

an appropriate remedy by vrhieh the injuries mentioned in

the last clause of article 9 of the Treaty with Spain of 1819,

might be established, and the satisfaction there alluded to be

obtained. Ibid.

682. The tribunal created by the said act of March 8, 1823,

and recognized by the act of June 26, 1834, consisted of two

parts, the Judge in Florida constituting one, and the Secretary

of the Treasury the other. Ihid.

683. The tribunal so constituted was in accordance with

article 9 of the Treaty of 1819 with Spain, which required

that the injuries should be established " by process of law."

Ihid.

684. It was for Congress, under article 9 of the Treaty of

1819 with Spain, to provide a tribunal before which the

claimants might have an opportunity to establish their respec-

tive claims. The tribunal, constituted under the acts of March

3, 1823, and June 26, 1834, was such a one ; where, although

not an ordinary Court of Justice (the Treaty did not require

it to be so), every claimant could have his claim fairly ad-

justed, and its merits decided, upon such evidence as he him-

self might thini: proper to farnish. Ihid.

The authority to adjust claims for injuries, under

article 9 of the Treaty of 1819 with Spain, was not, by the

acts of March 3, 1823, and Jime 26, 1834, given to the courts

in Florida, but to the judges respectively. It is not judicial

power, properly speaking, but that of a Commissioner only,

that was conferred. Ihid.

686. The judge of either of the Superioi' Courts in Florida,
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in the adjustment of claims for injuries under article 9 of the

Treaty of 1819 -with. Spain, acted merely as a Commissioner,

and not as a court, and the power to review his decisions,

given by act of Congress to the Secretary of the Treasury,

was, therefore, imobjeotionable, IMd.

687. The act of March 3, 1823, made it the duty of the

Secretary of the Treasury to revise the respective decisions

of the judges in Florida, and not to pay any allowance of

either of them which he did not find to be just and equitable.

His authority was not limited to determine whether or not a

case for injury presented was within the provisions of the

Treaty of 1819. Ibid.

The decision of the judge could have no effect, under

the act of March 8, 1823, until the Secretary of the Treasury

had decided upon the justice and equity of the claim. Ibid.

689f. The provision of the act of March 3, 1823, giving a

revisory power as to decisions of the judges in Florida upon

claims for injury, is consistent with the Treaty with Spain of

1819. Ibid.

690. The stipula,tion in article 9 of the Treaty of 1819

with Spain, that the United States would cause satisfaction to

be made in certain cases, was a contract to be executed by
Congress. Ibid,

691. Congresa, in the exercise, then, of itsi exclusive juris-

diction under article 9 of the Treaty- with. Spain of 1819,

created a tribunal for the special purpose of determining

cases arising under that article of the Treaty ; and this court:

cannot lessen or otherwise interfere with the powers of that

tribunal. Ibid.

692. After the passage of the acts of March 3, 1823,
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and ot June 26, 1834, providing for tlie settlement of

daims under tlie Treaty with Spain of 1819, and witldn the

time limited, the claimant, as administratrix; of A., presented

a claim under said acts to the judge of the Superior Court at

St. Augustine. The judge ejxamined the case, and on August

15, 1839, rendered a decree in favor of the claimant for $3,800,

with interest at 5 "per cent, per annum from May 10, 1813.

The judge soon after certified the proceedings, with the evi-

dence in the case, to the Secretary of the Treasury, as the

said acts rec[uired. The then Secretary, on November .28)

1839, approved the said decree, or award, of the judge to

$2,300, without interest—which was accordingly paid to the

claimant. Afterwards, in September, 1852, the then Secre-

tary made a further decision in the case, allowing the addi-

tional sum of $1,500 included in said award, as justly due to

the claimant, but also without interest, " as the balance in full

of the entire claim," which $1,500 was also accordingly paid.

The award of the judge, therefore, so far as regards the prin-

cipal sum, was approved by the Secretary of the Treasury

and the money paid, but, so far as regards the interest, the

award was disallowed. The claimant now petitions, in order

to recover the interest which the Secretary so refused to pay,

with damages for its non-payment ; Held: the decision of the

Secretary of the Treasury against the claim for interest being

final, the claimant has no ground for relief. Ihid.

693. The decision, upon the law and facts, of the Secretaty

of the Treasury against a claimant, under art. 9 of the Treaty

with Spain of 1819, is the decision of a competent tribunal

of exclusive jurisdiction, and puts an end to the demand,

both as to principal and interest. It stands upon the same

ground with the decision of a Board of Commissioners, ap-

pointed by or under a treaty, to determine upon the amount

and validity of similar claims. Ihid.

694. The final decision of the Board of Commissioners.
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under our treaty of 22d February, 1819, with Spain, disalloAV-

ing a claim, must be taken to be correct—^the judgment of a

judicial tribunal of exclusive jurisdiction, -witlioUt appeal

;

and a complete bar to any reconsideration of sucb claim by
the court. Per Blackford, J. Thomas v. The United States.

695. Previous to our treaty of 22d February, 1819, with

Spain, a claim for the redress of the illegal seizure and con-

demnation of an American vessel by Spanish authorities

could be preferred only against the nation that had commit-

ted the injury. Per Same. Thomas v. The United States.

II. Indian Treaties.

696. The evident intention of the treaty of August 9,

1814 (7 Stat, at Large, 120), with the Creek Indians, is not

to give to the reservee an estate in fee simple in the land, but

merely a right of occupancy. Per Gilchrist, P. J. Lindsay

V. The United States.

697. Under said treaty of August 9, 1814, the contingent

interest of the United States in reservations of land to any

chief or warrior of the Creek nation, does not depend merely

upon the construction of the words "voluntary abandon-

ment." Ibid.

698. It seem?, the act of March 3, 1817 (3 Stat, at Large,

380), was intended as declaratory of the meaning of said

treaty of August 9, 1814, with the Creeks. Ibid.

699. Where chiefs of the Creek tribe obtained, under the

treaty of August 9, 1814, a cession of lands, which they sub-

sequently occupied, and afterwards, during their lives, for a

valuable consideration, sold, without fraud and in good faith

on t]ie part of their grantees, assigning as a title their certifi-

cate of reservation, and such lands passed to the claimant by
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subsequent intermediate conveyances in lee, also for a valuable

consideration, witliout fraud and in good faith; Held: tbe

claimant has no Ugal cause of action against the United States,

and they are not bound to convey to him their interest in the

lands. Ihid.

700. The effect of the sale in such case by the reservees,

was to give to the United States a legal right to the land,

which they had not before the sale. Ibid.

in. MlSOELLANEOUS.

701. Axe the United States bound to pay interest under the

name of "damage," or "injuries," or "indemnity," or "satis-

faction," or "redress," or corresponding words in treaty stipu-

lations ? Quere. Per Gilchrist, P. J. Todd v. The United States.

702. The Board of Commissioners under the convention

of 1831 with France, had exclusive jurisdiction, under the

act of Congress, of the cases referred, and there is no law

giving an appeal from its judgment to any other tribunal.

Per Blackford, J. Roberts v. The United States.

703. The decision of the Commissioners to carry into effect

the treaty of 1831 with France against a claim, like the judg-

ment of a court of competent jurisdiction, is a bar to a peti-

tion in this court for the same demand. Ibid.

704. " When the terms of a treaty stipulation import a

contract—when either of the parties thereby engages to per-

form a particular act, the treaty addresses itself to the poli-

tical, not to the judicial department, and the Legislature must

execute the contract before it can become a rule for the court."

Per Blackford, J. Hum/phrey's Administratrix v. The United

States.
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USAGE.

705. The right to interest is wholly conventional in its

origin, as it depends upon law and usage ; where they are not

found the right cannot be said to exist. Per Gilchrist, P. J.

Toddy. The United /States.

706. The liability of the United States to pay interest can-

not be founded on such a usage as enters into, and forms a

part of the contracts of individuals ; the usage is directly and

expressly the reverse. Ibid.

,707. The Government has not only omitted to pay interest,

but for the ^eater part of a century jit has expressly refused

to pay it. Ibid.

708. It seems, as long ago as the year 1810, a refusal to al-

low interest was the usual practice of the Treasury Depart-

ment, and this practice has existed to the present time, ex-

cept when dispensed with by some special law. Ibid.

709. The measurement by gauge is, under the acts of Con-

gress, and according to the usage of the United States for more
than half a century, the proper legal method for ascertaining

the quantity of liquors imported. Ibid.

WAR.

710. During the war between the United States and Tripoli,

Lieut. Decatur, in command of the Enterprize, boarded and
destroyed the frigate Philadelphia (which had been captured

by the enemy, and was then moored in the harbor, under the
batteries of Tripoli,) but under peremptory orders to set her
on fire, and after blowing out her bottom, to abandon her •
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held: these orders were inconsistent with and excluded the

idea of a capture ; the duty which he performed was that of

her destruction, and not of her capture. Per GHchrist, P. J.

Decatur Y. The United States.

711. Lieut. Decatur, according to the facts and under his

orders, did not capture the Philadelphia in a sense which en-

titled him to her proceeds or value as prize of war, within the

meaning of the act of April 23, 1800 (2 Stat, at Large, 52,)

and the claimant, his representative, has no legal <?ause of

action against the United States. Ihid.

111. Pursuant to his orders, Lieut. Decatur retained posses-

sion of the Philadelphia only so long as was necessary to en-

able him to take the proper measures for her destruction ; his

possession of her was incidental, and was one of the means

adopted to effect the main purpose. Held: it was intended,

not to obtain the possession for the purpose of bringing the

frigate in and obtaining a decree of condemnation, but for the

mere purpose of her destruction. Ihid.

713. The question, in the case, is not whether the Philadel-

phia was captured in a legal sense, but whether the claim to

her proceeds or value as prize of war, is in the nature of the

legal right secured by the prize act of 1800. That claim is

not to be determined by the law of nations, but .by the true

ijitent and meaning of the act of Congress. Ihid.

714. Section 5 of the -act of April 23, 1800, is substantially

a provision that the vessel is to be condemned, or that there

is to be a legal adjudication that she is good prize, before the

proceeds are to become the property of the captors. Ihid.

715. Property captured in war belongs, in the first instance,

to the nation : whatever right the captors acquire is derived
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by grant. The mere taking possession of the property does

not of itself vest the title to it in the captors. Ihid.

716. As the title to the proceeds or value of a vessel as

prize of war depends on a grant, it must conform to the con-

ditions of the grant ; which are that the vessel, after having

been captured, shall be brought into port, and condemned as

lawfal prize. Ihid.

717. In a state of war, any violation of the neutrality of a

neutral port by a belligerent, is a breach of the law of nations.

Per Gilchrist, P. J. Owners of the brig Armstrong v. The

United States.

718. It is not lawful to make neutral territory the scene of

hostility, or to attack an enemy while within it ; and if the

enemy be attacked, or any capture made under neutral pro-

tection, the neutral is bound to redress the injury and effect

restitution. Ibid.

719. If the party, belonging to a belligerent power, attack-

ed in a neutral port, merely exercises the right of self-defence,

that cannot be a cause of complaint as violating the rights of

the neutral. Ibid.

720. Firing the first shot in such a case, in self-defence, is,

it seems, not an aggression, but justified by reason and law.

Ibid.

111. The act of sending out boats, by a belligerent in a

neutral port, to ^effect a capture, is in itself an act directly,

hostile, a violation of neutrality and within the prohibition of

the law of nations. Ihid.

722. The neutral, it seems, is obliged to give pecuniary in-

demnification for damages and material losses that may have
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been caused in her ports by one belligerent to another, even

where it can be shown that she used all the means at her dis-

posal to give protection. Ihid.

723. As it is the duty of the neutral to use her utmost en-

deavors to give protection to belligerents within her ports, it

follows that she must do it at her own expense, even by going

to war if other means are not sufficient. Ibid.

724. Our army, while in actual possession in Mexico, by the

law of nations had a right to seize the property of the Mexi-

can Government as lawful prize. Per Gilchrist, P. J, Porte

V. The United States.

725. During such occupation, our officer or officers com-

manding at Puebla, or elsewhere, had there, for the time

being, supreme civil and military authority, and in their ex-

isting capacity, represented the United States, whose officers

and servants they were. Ihid.

726. It seems, where there exists a military occupation, as

that of Mexico by our forces, the laws of the conquered coun-

try are silent in the presence of the victorious army. Ihid.

727. Mexico, in our war with her, so far as she was occu-

pied by a competent military force, was for the time a con-

quered country, and all ordinary civil jurisdiction and reme-

dies were merged in the rights of conquest. Ihid.

728. In a state of war we have, as a nation, the right to

deprive our enemy of his possessions, of everything which

may augment his strengtli and enable him to make war. Ibid.

729. All movable property taken from the enemy in war

comes under the denomination of booty, which naturally be-
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longs to the sovereign making war, and is vested in him from

the moment it comes into iiis power. Ihid.

780. In a state resulting from a state' of war, if property be

seized under an erroneous supposition that it belongs to the

enemy, it may be liberated by the proper authorities, but no

action can be maintained against the party who has taken it

in a court of law. Ihid.

731. In all that the commanding officer does in an enemy's

country, so far as he is justified by the law of nations, he

represents the country by whose authority he is there in com-

mand of a military force. Ibid.

732. In a state of war, where the ordinary tribunals are

silent, a nation incurs the risk of pecuniary liability for the

acts of its officers in the enemy's country, who must act with

promptness and decision, without the experience or legal skill

which, at home and in a time of peace, are applied to the

ascertainment of legal rights ; their course of conduct must be

determined by what seems best under existing circumstances.

Hid.

733. It is the nation that carries on the war, and not the

individual officer, and it follows that the nation is liable for

the acts of such agents as it sees fit to employ in the prosecu-

tion of its object. lUd.

734. The claimant, a captain in our service, during the war

with Mexico, while in the active performance of his duty,

moving rapidly from place to place, under orders, was, in

1846, t^icen prisoner at Encarnacion. Under the circum-

stajnoes, all the baggage and property which he had with him
in Mexico were lost, including many valuable papers. Their

actual cost amounted, as alleged, to upward of $1,370. The
claimant seeks to recover the amount from the United States.
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Held : The claim, being for the value of goods taken by the

enemy in time of war, cannot be sustained. Per Blackford, J.

Clay V. The United.States.

WAR DEPAETMENT.

735. It seems, where the claimant upon petition makes out

his case against the United States, the court grants relief, not-

withstanding a previous decision of the War Department that

the claimant could not receive the compensation sought under

a resolution and act of Congress, through the instrumentality

of the Department, on account of its existing regulations.

Per GUchrist, P. J. Beaugrand v. The United States.
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oFiisrioisrs,

Thk space at my disposal admits of the insertion, at length,

of only a few of the numerous opinions embraced in the

Digest. I have made a selection o\ nine leading cases, m at

least eight of which, respectively, the points decided are of

immediate practical importance to a.large class of claimants.

For example : the question as to the allowance of interest is

discussed and disposed of in Todd v. The United States. The

subject of half-pay for Kevolutionary services is passed upon,

in favor of the officers or their representatives, in Baird v.

Tfie United States. The cases, Roberts v. The United States

and Humphre'ifs Administratrix, v. The United States, are ad-

verse to claims for interest upon Florida adjudications or dis-

turbing decisions of the Commissioners, under the Treaty

of 1819 with Spain. The liability of the United States to

suit or judgment comes in question in Beeside's Executrix v.

The United States. And the revenue cases, in which Siurges,

Bennett & Co., and Beatty^s JSxecutor are petitioners, discuss

and decide points of the greatest interest to importers all over

the Union, namely : (1) that the act of Feb. 26, 1845, is not

applicable to cases of unascertained duties
; (2) that the want

of a protest does not bar a party's claim against the United

States for overpaid duties ; and (3) that a party who, on the

redelivery to him of warehoused goods, pays without protest

duties not imposed by law, but which are exacted by the col-

lector, is entitled to relief against the United States to recover

back such duties. It is much regretted that its length does

not permit the insertion of the very able and interesting opin-

ion in Owners of the Brig Armstrong v. The United States.

J. C. D.
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COURT OF CLAIMS.

Samuel P. Todd
V.

The United States.

Gilchrist, P. J., delivered the Opinion of the Court.

The claimant's allegations are that, being a purser in the
navy, and serving in the United States Delaware flotUla, he
received, in his oflS.cial capacity, from the Grovernment, be-

tween the years 1812 and 1815, certain sums of money, to be
used in paying persons employed in the naval service, in

treasury notes. A part of these notes was sold by him at a
discount, under the authority of his commanding officers, for

the purpose of paying off seamen and others. The discount

amounted to the sum of $574 50, which he has charged in his

accounts and furnished vouchers therefor, which are on file in

the of&ce of the Fourth Auditor. The reason given by the

accounting officers for declining to put this sum to his credit

is, that no authority has ever been given them, except by
special acts in particular instances, to credit any disbursing

officer with his loss upon such notes.

In answer to a call upon the Treasury Department for in-

formation relating to this claim, we have been furnished with

a copy of a letter addressed to the Secretary of the Treasury,

dated on the 27th day of January, 1855, and written in answer

to a letter of the Hon. E. M. T. Hunter, of the Senate, ad-

dressed to the department. The letter to which we refer was
written by Mr. Dayton, the Fourth Auditor, and in it he

states as follows: "Mr. Todd, during the last war with Great

Britain, was purser of the Philadelphia station, and had

charge of the accounts of the officers and men of the Delaware

flotilla of gun-boats. In the year 1817 he rendered an account,

in which he charged the sum of $574 for loss siistained by
him on the sale of treasury notes, which were then at a dis-

count in the market, and which he was compelled to exchange

for smaller money to enable him to pay the men.. This claim

was disallowed ; but upon what grounds 1 have not the means
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of positively ascertaining. It has since been frequently re-

newed, however, and it would appear, from the correspond-

ence of the office, that it was rejected from time to time,

owing to the want of proper proof of the loss, and want of

legal authority to male such an allowance. In the year

1839 the deficiency in the evidence was supplied as to a part

of the claim, amounting to $313, by the production of the ap-

proval of the commandant of the' flotilla. The receipts of

brokers were produced for a portion of the remainder, show-
ing that, in December, 1814, they had sold treasury notes for

Purser Todd to the amount of $4,000, on which there was a
discount of $240 ; but these vouchers were not approved by
Commodore Kodgers, the commandant of the station. On one
of the rolls, however, approved by the commodqre, the fol-

lowing note is indorse by the purser: "The men whose
names are herein mentioned were all paid off in Philadelphia

bank-notes, treasury notes having^ been negotiated for that

purpose by direction of Commodore Eodgers." The amount
paid to the men alluded to was $2,630 31, and as the appro-
val of Commodore Eodgers is directly under the note, and as

the roll is dated on the 31st of December, 1814, durilig which
month the notes were sold, I presume that the approval may
be considered of the same force, to the extent of $2,630 31, as

if it had been attached to the brokers' bills. The average
discount on treasury notes during that month appears to have
been six per cent. Purser Todd, in one of his letters tq this

office, complained that he was not informed of the necessity
of Commodore Eodgers' approval of the vouchers until some
years after the first account was rendered, and that, owing to
the commodore's loss of memory, it could not •then be ob-
tained. It was the duty of the meniorialist, however, being a
purser in the navy, to be acquainted with the rules of the
department, and to present his evidence, in the first instance,

in the requisite form; Upon the statement of his accounts in

1849, a balance' of several thousand dollars was found to be
due from him to the United States, including the sum of
$574, now in question, the whole of which balance he paid
into the treastiry, by order of the Secretary of the Navy.

" I think he has proved his loss on the negotiation of treas>
ury notes, under the circumstances mentioned in his petition
to the amount of $470, or thereabouts."

From another letter, dated on the 4th of December, 1855
written by Mt. Dayton to the Secretary of the Treasury, it
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the 11th of November, 1839.

By this statement of the Fourth Auditor it appears that, in
the first place, the claimant satisfactorily proved a loss by the
depreciation of treasury notes, amounting to the sum of $313.
He then showed, by the bills of brofers, a depreciation of six

per cent, upon the sum of $2,630 31, amounting to the sum
of $157 82, making in the whole the sum of $470 82, which
agrees with the loss as estimated at the treasury. This sum
of $2,630 31 is a part of the sum of $4,000 which was sold in

the month of December, 1814. The claimant alleges that he
is entitled ' to be allowed six per cent, on this sum, but he
is allowed six per cent, on the sum only of $2,630 31. The
difference between the sum claimed and the sum allowed is

$82 18, and in the present stage of the case it is upon this

sum only that any question arises, for, upon the vouchers
showing a loss to this extent, the approval of the commodore
was not produced.

The objection is, not that the notes, amounting to $4,000,
were improperly sold, but that 'the proof adduced does not
comply with the rules of the department so far as regards the

sum of $82 18.

We start, however, with the fact, that in the month of De-
cember, 1814, the average depreciation on treasury notes was
SLK per cent. The sum of $4,000, then received from the

Government in treasury notes, would pay the debts of the

Government only to the extent of $3,760. If, then, the pur-

ser had shown that he paid the officers and men the sum of

$4,000, there would be competent evidence tending to prove
that the United States were indebted to him in the sum of

$240, over and above the money he had received ; and, in the

absence of evidence to the contrary, a jury would be author-

ized to come to that conclusion. But it is unnecessary to

rely on this view of the case, for the statement of the depart-

ment is that the receipts of brokers were produced, showing that

in December, 1814, they had sold treasury notes for Purser

Todd to the amount of $4,000, on which there was a discount

of $240. The question now is, not whether the amount of

the depreciation should have been allowed at the treasury,

but whether it should now be allowed by the United States.

It is entirely proper that, for the methodical conduct of busi-

ness at the treasury, rules should be established which the

experience of its officers informs them are best adapted for

12
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ttat purpose. But such rules cannot, in a suit against the

United States, supersede the ordinary principles and require-

ments of the law of evidence, nor can they add anything to

what the law requires of a claimant in order to make out his

case. The treasury notes having been sold by the brokers,

their accounts of such sales, duly proved, are competent evi-

dence, and the best evidence the nature of the case admits of

to prove the extent of the depreciation. It was the duty of

the purser to pay off the officers and men of the flotilla, so far

as the funds furnished him by the Government would permit.

But the notes were worth less than their nominal value by
six per cent., and, to the extent of six per cent, on the

amount, the purser may be considered as having paid his awn.

money. Before his accounts were stated, on the 11th of
November, 1839, the facts in this case would be sufficient to

support an action for money paid, and after that date, and
after he had paid the money into the treasury, the facts would
support an action for money had and received. The approval
of the commodore upon the vouchers is to be regarded only
as required by a rule of convenience at the treasury, but it

cannot be considered in a court of law as a rule of evidence.

Oases might undoubtedly occur, where, under peculiar cir-

cumstances, a wanton disregard of the rules of the department
might be indicative of fraud, or of such gross negligence ia

the claimant as might authorize the rejection of his claim

;

but nothing of the kind appears here. The fact that the
purser was not informed of the necessity of the commodore's
approval of the vouchers until some years after 1817, when
the claim was made, can scarcely be considered gross negli-

gence. If an officer's accounts be substantially correct, he can
hardly be subjected to such a charge, because he is ignorant

of merely formal proof not required by an act of Congress.

We shall, therefore, report a bill in favor of paying to the
' claimant the sum of $553, for which he has produced satisfac-

tory evidence.
'

It is contended, on behalf of the claimant, that the United
States should be charged with, and should pay, interest on the
amount of the claim. If this be so, it is either because the
court should report to Congress that, in their judgment, the
claimant is fairly and equitably entitled to interest, or because
that they should report that the United States axe legally

bound to pay interest on the amoimt ascertained to be due,
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upon tlie principle that, in tlie ordinary courts of law, enables
a creditor to recover interest of his debtor.

In regard to the first of these reasons, it is proper to inquire

into the principle that should govern the coujt in their adjudi-

cations upon the cases within their jurisdiction, either as be-

longing to one of the classes specified in the act, or as referred

to the couit by one of the houses of Congress. If a claim be
alleged to be "founded upon any law of Congress," in the

words of the act we must construe such law, and ascertain its

meaning by applying to it those rules of construction which
a wide and long-continued experience has determined to be
the best adapted to that purpose ; and the same course must
be pursued where a claim is founded " upon any regulation

of an exective department." If a contract with the Govern-
ment of the United States be the foundation of the claim, the

nature and validity of such a contract must be determined by
the application of known and well-settled principles of law.

"Without such principles to guide them, no tribunal, no body
of men, judicial or deliberative, can administer any other than

that hasty and impulsive justice, whose decisions, as they

would be uncontrolled by any rule, could never aid the citi-

zen in ascertaining the extent and nature of his rights.

If the application of principles of law, considering the law

as our rule of conduct, be necessary in the cases belonging to

the classes specified in the act, it is equally so in regard to the

claims referred to the court by ^either house of Congress. It

seems sometimes to have been supposed that the language of

the act on this point was comprehensive enough to authorize

the court to recommend Congress to do anything it may be in

their power to do—^in fact, to pass any law that would not be

a violation of the Constitution. But our duties are not ad-

visory. The language of the act does not authorize us to re-

gard this tribunal as possessing any other qualities than those

which properly belong to a court. A committee may recom-

mend, but a court can only adjudge, and that whether its

jurisdiction be final or not. It cannot adjudge without found-

ing its judgments upon the law, and, where it can find no law,

it can render no judgment. It may, perhaps, be said that as

ouj judgments are not final, and as we must report to Con-

gress, our decisions can be regarded only as recommendatory

in their nature. But the seventh section of the act provides

that the court " shall report to Congress the cases upon which

they shall have finally acted, stating in each the material facts
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whicli they find established by the evideace, with their opin-

ion in the case, and the reasons upon -which such opinion is

founded." Under this provision an "opinion in the case"

can mean only an opinion as to the rights of the parties upon

the facts proved or adraitted in the case. We do not think

that Congress, by establishing this court, intended to. consti-

tute a council to advise them what course it would be honest

and right, or expedient, for them to pursue in any given case.

They meant, as the title of the act denotes, "to establish a

court for the investigation of claims," to ascertain the facts in

each case, and the legal rights and liabilities arising from those

facts. It is only by acting upon some settled plan, and ac-

cording to some fixed principles, that the duties of the court

can be performed with any prospect of administering sub-

stantial justice. The obvious duty of the court is to expound
the law as they find ft established, and apply it to the cases

before them, and not to create it : jiLs dicere, and not jus dare.

Considerations of this general character are pertinent to the

subject before us, because it raises the question at once, how
far we should recommend to Congress to do what we might
think right and proper to be done, and how far we are bound
to confine ourselves to the application of principles of law. It

is always within the power of Congress to make a law for

each case, within the limits of the Constitution, but, in our
opinion, we have no power to make a law for any case. Con-
gress did not intend that we should legislate. In that case we
must make the law before we could pronounce a judgment,
when the claim did not come within any principle. K Con-
gress think that the law, as it exists, does not render justice to

a party, the remedy is in their own hands, by legislating in

such a way as the demands of justice may require. It is more
consistent with the Constitution, which requires that the de-

partments of the government should be kept distinct from each
other, and far better and safer that the power of legislation

should be exercised by Congress, than that it should be vested
in any judicial tribunal. It is, the peculiar duty of Congress
to understand the wants of the country, and what is equitably
due to the citizen, and, within constitutional limits, to legislate

accordingly. But if we were to recommend any action to

supply any supposed deficiency in the laws, we should not
only assume a^ responsibility which does not belong to us, but
we should interfere with the prerogative of the legislature.

We shall, therefore, confine ourselves to determining how far
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tiie United States are bound by law to pay interest upon a
sum ascertained to be due.

It has been supposed that, as, when a petition is presented
to this court, the United States occupy the position of an or-

dinary defendant in a suit at law, the claimant, when a sum
is adjudged to be due to him, is entitled to recover interest

from the United States, as any plaintiff would be who had
established his right to recover a certain sum of a defendant.

It will illustrate the question to inquire how far this right

extends between private persons. Laying aside the rigJit to

recover interest founded on the obligation of a contract, &,

party in a suit at law is entitled to it only upon one of three

grounds. The right to recover interest must depend

—

1st. Upon statutory provisions.

2d. Upon the authority of adjudged cases; or

8d. Upon some usage known to, and recognized by, the

parties.

The first ground is sufficiently intelligible without any fur-

ther eomment.
As to the second ground, the authority of adjudged cases,

it is somewhat remarkable that upon a subject of such fre-

quent recurrence, and so necessary to be early settled and un-

derstood, the decisions of the courts, both American and Eng^
Ush, should be so numerous and so discordant. An analysis

of the authorities will show that it is difficult, if not impossi-

ble, to elicit from them any general rule "regulating the rights

and liabilities of parties upon this subject. An elaborate and
able investigation of the cases is to be found in the opinions

of Savage, C. J., and Sutherland, J., in the case of Reid v.

Rensselaer Glass Factory, 2 Cowen, 387, in the Supreme Court

of New York, and in the opinion of Mr. Senator Spencer, in

the same case, in the Court of Errors, reported 5 Cow., 587.

But it is unnecessary at present to attempt an investigation

of them. In the case of Calton v. Bragg, 15 East., 226, Lord
Ellenborough said :

" Lord Mansfield sat here for upwards of

thirty years, Lord Kenyon for above thirteen years, and I

have now sat here for more than nine years (a period oif

fifty-two years,) and during this long course of time no case

has occurred where, upon a mere simple contract of lending

without an agreement for the payment of the principal at a

certain time, or for interest to run immediately, or under spe-

cial circumstances from whence a contract for interest was to

be inferred, has interest ever been given." This statement
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appears to be conclusive as to the law of England at that

time, and also to show that the allowance of, interest by the

court, as an incident to the debt, is always founded

upon the agreement of the parties. Lord Chief Justice

Abbott says, in Higgins v. Sargent, 2 B. & C, 348, that, " as

a general principle, it is now established that interest is allow-

ed by law only upon mercantile securities, or in those cases

where there has been an express promise to pay interest, or

where such promise is to be implied from the usage of trade,

or other circumstances." Mr. Senator Spencer, in 5th

Cowen, 608, also says, that " its allowance by the courts as an
incident to the debt, and invariably following it, is founded
solely upon the agreement of the parties."

In England interest has been refused where property has
been unjustly detained, or payment improperly refused, even
in cases of fraud, Lord EUenborough saying, in the case of

Crochford v. Winter, 1 Camp., 129, that the fraud did not take
the case out of the rule he had previously laid down in De
Haviland v. Bowerhanh, 1 Camp., 50 ; that there must be an
agreement expressed or implied ; and this principle was after-

wards adhered to in the case of Bernales v. Fuller, 2 Camp.,
426. By the act of 3 and 4 W., ch. 32, 48, it was provided
that upon sums certain, payable at a certain time, or other-

wise, the jury may, if they shall think fit, allow interest tq

the creditor. This act, however, leaves the matter in great
uncertainty, as the jury are to exercise their discretion in

each case.

StUl there are decisions the effect of which would seem to

be that interest in some cases is a legal claim, irrespective of
any agreement. Although it has been often stated that inter-

est is not recoverable for money owing for goods sold and
delivered, as in Blaney v. Hendrick, 3 Wils., 205, and in Ed-
dowes V. Hophins, Dougl., 376, stUl it is said by Lord Thur-
low, in Bodda,m v. Beily, 2 Bro. C. C, 3, that " all contracts
to pay undoubtedly give a right to interest from the time
when the principal ought to be paid."

.
One reason for the

discrepancy in the decisions is to be found in the neglect to
discriminate between the cases where interest has been held
to be an incident to the debt, and those cases where it has
been held that the jury might allow it by way of damages
for the detention of the debt. In Eddowes v. Hophins, Dougl.,
376, Lord Mansfield held, that though, by the common law,
book debts do not, of course, carry interest, yet, in cases of
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long delay, iinder vexatious and oppressive circumstances, it

may be allowed, if a jury, in their discretion, shall see fit to

allow it. In Entvnstle v. Shepherd^ 2 T. E., 28, which was
debt upon a judgment, Buller, J., said, it was a question for

the jury whether they would give interest by way of dam-
ages. In Bunn v. Dalzell, 2 C. and P., 376, it was held by
Lord Tenterden, that whether interest should be recovered
upon an Irish judgment was a question for the jury ; and if

they thought the plaintiff had been diligent, and had taken
proper steps to find his debtor, they might allow it. In Graven
V. Tickell, 1 Ves. jr., the Lord Chancellor said, " from conver-

sation I have had with the judges, interest is given either by
the contract, or in damages upon every debt detained." But
in Gilpin v. Consequa, Pet. C. 0. E., 85, Washington, J., said

"It is not agreeable to legal principles to allow interest on
unliquidated or contested claims in damages;" and in the sub-

sequent case of Willing v. Consequa, ibid. 172, the same judge
said :

" Interest is a question generally in the discretion of a

jury."

It has not been our purpose, in referring to some of the more
prominent decisions on this subject, to ascertain whether any
general rule can be deduced from them that shall regulate the

allowance of interest in suits at law, as that is not the ques-

tion before us. Our object has been simply to show that the

authorities are conflicting, and that an approximation to a

rule is to be found in those decisions which hold that, in the

absence of a contract to pay interest, it may in some cases be
allowed by the jury, upon a view of all the circumstances in

the case. But even supposing that juries are vested with a

discretion to allow interest or not, we do not occupy the posi-

tion of a jury, although, to a certain extent, we necessarily

exercise some of the functions belonging to that body. Like

a jury, we are called upon to detennine questions of fact ; but

of that wide discretion which, according to some of the cases,

juries may often exercise, we possess no portion. On this

subject, they derive their power, so far as it may exist, from

practice sanctioned by judicial decisions. In regard to the

questions before us, there have been no judicial decisions and

no practice. Our duty is confined to del.irmining whether

certain facts are prove'd by the evidence, and only in this re-

spect are our duties like those of a jury. If wc were to take

Lord I^Iansfield's rule, that a jury, in their discretion, might

allow interest " in cn^cs of long delay, under vexatious and
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oppressive circumstances," and apply it to claims against tte

United States, the question would then be whether, in the

given case, the United States have been dilatory, and had
postponed the payment of the debt for an unreasonable pe-

riod. This would render it necessary to inquire, to some
extent, into the condition of the United States when the debt

accrued and since; the situation of their foreign and domestic

relations, the position of their financial affairs, the existence

of financial crises, and everything that would throw any light

upon the question, whether it was or was not, on the whole,

unreasonable that payment of a debt should have been delay-

ed. Such a vague and unlimited discretion we should hesitate

to exercise without an authority vested in us in clear and
positive terms.

In regard to the third source of the right to recover inter-

est in suits at law, the existence of a usage known to and re-

cognized by the parties, it is sufficient for our present purpose
to say, that the usage of trade in this, as well as in other

cases, may properly, and often does; regulate tlie contracts of

parties. (Meech v. Smith, 7 Wend. 315.) A usage may opei-

ate upon and modify the rights and duties of individuals

whose dealings are comprehended within it, whether it be
local merely, or the usage of a particular trade. As they are
presumed to contract with reference to the usage, it thus be-
comes a part of their contracts.

If we attempt to apply to cases in this court, where claims
are preferred against the United States, the rules which regu-
late the liability of parties in ordinary suits, we shall find
that the liability of the United States to pay interest upon a
debt, cannot be traced to any of the sources from which the
liability of individuals can be deduced. There are, in the
first place, no acts of Congress which ' impose this liability

upon the United States. Statutes may be found exceptional
in their character, and based upon peculiar circumstances,
which induced Coiigress, in the exercise of their discretion,

and in view of what seemed to them proper, to provide that
interest in certain cases should be paid. But there is no gen-
eral law enacting that interest shall be paid on debts due from
the United States, nor has any general appropriation of money
ever been made for the purpose of pajdng claims for interest.

Secondly. There are no adjudged cases which might serve'
to us as precedents for deciding that the United States are
legally bound to pay interest. Indeed, until the institution



185

of this court, there was no mode by -which the liability of
the United States, upon this point, could be made the subject

of judicial investigation. But we are not aware that there are
any cases in which the question has been even incidentally

discussed. There is no law enacting that interest shall not be
paid, as there is no law protecting the United States from being
sued ; but we presume that it was never supposed such a suit

would lie until the passage of the act constituting this court.

We could not, then, justify ourselves for holding that the

United States are liable to pay interest by appealing to the

decisions of tribunals where this question has arisen and has
been decided.

There is a remark made by Mr. Justice Baldwin, in pro-

nouncing the judgment, of the court in the case of The
United States Y. Arredondo, (6 Pet. 711,) which might at first be
supposed to have some bearing upon this question. He says:
" The only question depending is, whether the claimant or

the United States are the owners of the land in question. By
consenting to be sued, and submitting the decision to judicial

action, they have considered it as purely a judicial question,

which we are now bound to decide as between man and man
on the same subject-matter, and the rules which Congress

themselves have prescribed." We do not understand this

remark as meaning anything more than that when the United

States have permitted themselves to be sued they became sub-

ject to such rules and principles of law as may be applicable

to them, or may have been prescrihed by Congress. The
case referred to was decided more than twenty years before

the United States were made suable, and when it was neces-

sary to state a rule for the decision of that particular case

alone, the court not being called upon to state any general

principle regulating their liabilities in all cases. We have no
reason for supposing that Congress by constituting this court,

intended to provide that all the acts of Congress, and all the

judicial decisions, and all the principles which regulate deal-

ings between man and man,^ were to be applied at once and

without discrimination to the United States ; that they might,

for instance, plead the statute of limitations without any ex-

press authority, or be subject to other laws enacted before

they could be made parties to suits, and whose application to

them could not have been anticipated. By the institution of

this court, a new party defendant has been called into exist-

ence and made to appear before it, with duties to the claim-
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ants not at present distinctly defined, and requiring the light

of research and reflection to display their outlines. If Mr.

Justice Baldwin could have supposed that he was stating a

rule of conduct for the United States in all cases where, by

subsequent legislation, they might be made defendants, the

subject would undoubtedly have been examined with a de-

gree of care commensurate with its importance.

Thirdly. The liability of the United States to pay inter-

est cannot be founded on such a usage as enters into, and

forms a part of, the contracts of individuals. The usage is

directly and expressly the reverse. The Government has not

only omitted to pay interest, but, for the greater part of a

century, it has expressly refused to pay it. The practice of

the Government on this subject, is fully stated in a recent

opinion of the present Attorney-General, Mr. Gushing, under
the date of September 20, 1855. It there appears that as

long ago as the year 1819, Mr. "Wirt spoke of a refusal to al-

low interest as " the usual practice of the Treasury Depart-

ment;" and this practice has existed to the present time,

unless when it has been dispensed with by some special law.

Nor can it be said that the United States are bound to pay
interest on the groimd that their liability is to be classed with
the duties of imperfect obligation mentioned by writers on
ethical jurisprudence, and that to receive interest is a right

for which ho remedy has been provided. It would be going
very far to say, that interest is due as an abstract right, found-

ed on moral principle. It is well known to be discountenanced
and forbidden in some parts of the world, and by some reli-

gions. {Lowe V. Waller, DongL, 736, 740.) It is wholly con-

ventional in its origin, arising out of an artificial state of so-

ciety, in which new rules of action grow up in proportion as

social relations become more intricate, and require a nicer

discrimination. As it depends upon law and usage, where
they are not found it cannot be said to exist.

In the discussion of this subject we have endeavored to -

confine ourselves to the question, whether there is any law or
any usage that would authorize us to decide that the United
States are bound to pay interest in any case where a debt is

ascertained to be due to a claimant ? For the present pur-
pose it is unnecessary to consider the question, how far the
United States may be bound to pay interest under the name
of "damage," or "injuries," or "indemnity," or "satisfac-
tion," or "redress," or corresponding words in treaty stipula-
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tions. It is the question in the present case that we intend to

determine, and nothing more. * Upon other matters, not now
before us, it would be premature to express an opinion.

Nor, as has before been intimated, do we feel ourselves

called upon to say how far it would be just and equitable for

the United States to pay interest by analogy to the laws and
usages which regulate pecuniary dealings between individu-

als. If Congress, to whom the enactment of laws, belongs,

think it proper to provide that the United States shall pay
interest on sums due from them, and to appropriate money
for that purpose, it is an easy matter for them to carry that

opinion into effect, and to pass such laws as they may deem
expedient. But we have a sufficiently responsible duty to

{)erform in applying to the cases before us such principles of

aw and equity as we find established, without assuming upon
ourselves the fiirther duty of recommending to Congress the

passage of laws to supply any such deficiencies as may be

supposed to exist.

We are aware that in the numerous and extensive pecu-

niary dealings between the citizens of the United States and
their government, cases must arise where, according to the

usual understanding among individuals, a refusal by the

United States to pay interest would be regarded as wholly

unjustifiable. But such legislation as a regard to the national

faith may require, is the peculiar duty of Congress. If we
were to report to Congress that a claimant should receive

interest, in the absence of an agreement to that effect, it

must be because he is legally entitled to it, or because we
have that general discretion possessed, according to some of

the cases, by a jury. We do not think that, as regards the

United States, either of these propositions is correct. We
shall, therefore, report only a biH in favor of paying to the

claimant the sum due him, without interest, to which interest

may be added if Congress should see fit to allow it; or Con-

gress can pass a general law on the subject, with such modi-

fications and limitations as they may deem expedient.



188

COURT OF CLAIMS.

Thomas H. Baikd, i

V. y OPINION.

The United States,
j

GlLOHEiST, P. J., delivered the Opinion of the Court.

The petitioner alleges that his father, Dr. Absalom Baird,

was a comniissioned surgeon in the army of the Kevolution,

and in that capacity was entitled by law to half-pay for hfe,

and other emoluments.
Whether this allegation be true, is the first inquiry in the

case.

It is not denied that he was surgeon of a regiment of arti-

ficers, and was discharged from the service, upon the reduc-

tion of his rregiment, on the 29th of March, 1781.

Whether this corps constituted a part of the army, so as to

entitle the surgeon, upon its reduction, to half-pay for life, is

a point to be determined by an examination into the manner
in which it was considered by the legislative authority at the

time, and into the language of the resolution upon the sub-

ject.

The resolution of September 30, 1780, provides for " the

pay and establishment of the officers of the hospital depart-

ment and medical staff," and specifies the pay of the director,

chief physicians, and surgeons of the army and hospitals, pur-

veyor and apotheeary, physicians and surgeons of the hos-

pitals, assistant purveyors and apotheearies, regimental sur-

geons, surgeon's mates in the hospitals, surgeon's mates in the

army, and steward and wardmaster for each hospital. As
Dr. Baird rendered medical services to the United States, and
in their employ, in a position, at least, connected with the

aruiy, and as this was the only provision for the payment for

mecucal services, and as he was entitled to compensation, he
would seem to be necessarily included in the class of " regi-
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mental surgeons," particularly if there be anything to cor-

roborate this view of the case.

We think it cannot be denied that Dr. Baird was an
"officer," and the resolution of the 21st of October, 1780, pro-

vides that the "officers reduced" shall be entitled to "half-

pay for life." This resolution had regard to the reform of the

army which was to take place on the 1st January, 1781.
Subsequent to this date, on the 17th of January, a resolution

was passed, the preamble to which is as follows :
" Whereas,

by the plan for conducting the hospital department, passed in

Congress the 30th day of September last, no proper establish-

ment is provided for the officers of the medical staff, after their

dismission from public service, which, considering the customs
of other nations, and the late provision made for the ofBcers

of the army, after the conclusion of the war, they appear to

have a just claim to ; for remedy whereof, and for amending
several parts of the above mentioned plan," it was provided
that all officers in the hospital department and medical staff,

hereinafter mentioned, who shall continue in service to the

end of the war, or be reduced before that time as super-

numeraries, shall be entitled to receive d-oring life, in lieu of

half-pay, the following allowance, &c. It was then provided
that " regimental surgeons" should receive an allowance equal

to the half-pay of a captain. It is not at all probable that

Congress intended to exclude from the benefit of this resolu-

tion the surgeon of the corps of artificers. Still, in order to

entitle Dr. Baird to half-pay for life, he must be brought fairly

within the class of regimental surgeons by reason of his con-

nexion with this corps. On ^ the 12th of November, 1779,

Congress resolved "that the eleven companies of artificers,

raised by the quartermaster-general, be reformed and incor-

porated and arranged in such a manner as the commander-in-

chief shall deem proper." On the 3d of October, 1780, a

resolution was passed providing for the reduction of certain

regiments on the 1st day of January then next, and that after

that day the regular army of the United States should consist

of " 4 regiments of cavalry or light dragoons, 4 regiments of

artillery, 49 regiments of infantry, and 1 regiment of arti-

ficers," and that the regiment of artificers should consist of

eight' companies, and each company of 60 non-commissioned

officers and privates.

These resolutions appear to us to be entirely conolusiye.

We do not see how any doubt can remain on the subject.
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This body of artificers is called a regiment, and is declared to

be a part of the regular army. The surgeon of it, therefore,

is a regimental surgeon, and if anything more be necessary in

order to constitute him such, we are at a loss to understand

what it can be.

If these views be correct, as we think they are, when the

regiment was reduced on the 29th of March, 1781, the surgeon

of the regiment had a right to half-pay for life, which no sub-

seqjient legislation by Congress could, upon any principle of

justice or legal reasoning, take away from him. It was a

right earned by meritorious services, and conferred upon him
in consideration of the sacrifice of his time and his talents for

the good of the cause which all had at heart. To say that

any subsequent declaratory legislation by Congress, as to the

character of this corps, could deprive Dr. Baird of his half-

pay to which he was entitled, would be to declare, not only

that the precedeilts which a sense of justice had established

in regard to the binding force of contracts might properly be
disregarded—not only to maintain that the opinion and inter-

ests of one party to a contract might be substituted for the

assent x)f both—but to assert, that notwithstanding all that

had been said and done, there was no contract between Dr.

Baird and Congress.

But we think that an analysis of the action that has been
had upon this subject will show that there has not even' been
any declaratory law or resolution by Congress, which tends to

the conclusion that Dr. Baird was not entitled to half-pay.

On the l9th of March, 1790, General Knox, the Secretary

at War, reported a resolution to Congress " that the petition

of the late officers of the artillery artificers for the commuta-
tion of the half-pay cannot be granted, the United States in

Congress assembled having decided against the same on the

19th of October, 1785." He says, that the principles on
which the decision was founded, will appear by the reports

of the late commissioner of army accounts, and a committee
of Congress, which he submits.

The report of the commissioner was in consequence of the
petitions of John Jordan and Thomas WUley, late captains in

the Pennsylvania corps of artillery artificers, for a commuta-
tion in lieu of half-pay for life. The substance of the report
is, that Congress confined the promise of half-pay to militarij

officers only, and that the officers of artificers were not mill
tary officers.
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It may be remarked of this report, that it does not even by
implication controvert Dr. Baird's claim, because it was made
in relation to a class of of&cers to which confessedly he did
not belong. No one ever supposed that a surgeon either in
the army or the navy was in the strict sense of the word a
military ofiicer ; and it is not upon that ground that the pres-

ent claim rests. The duty of a surgeon is to attend upon the
sick and wounded, to employ his skill as Avell upon those who
are enfeebled by disease, as upon those who are wounded in

battle. The surgeon is no more a military officer when
attached to an infantry regiment, than when on duty in the
regiment of artificers, and he is as much a military oficer in

the latter case, as when he is on duty at a garrison, or on a
recruiting station. We are aware of no reasoa why Dr.
Bai-rd might not properly have been ordered upon any duty
which any regimental surgeon might have been required to

perform.

The report of the committee of Congress, to which Greneral

Knox refers, denies the claims of Captains Jordan and Willey
upon the same ground, that they were not military officers,

and the same remarks are applicable to it.

General Knox also refers to a former report of his, dated

on the 30th of July, 1788, in which he states, that the arti-

ficers were a part of the civil branch of the Ordnance Depart-

ment; and also, that when the officers of this corps were

commissioned as officers of " artillery and artificers," the

manner of filling up the commissions must have been an

eiTor, as it was not authorized by any act of Congress. It

is true, that there may have been no act of Congress pointing

out the manner in which the commissions should be fiUed up

;

but it is not so clear that the mode in which they were filled

up was unauthorized. His report states, that " the artificers

did not in any instance act in the field as artillerists;" but it

states, also, that "they were mostly stationed at the arsenal

at Carlisle, and employed in making carriages of various

kinds for the use of the artillery in the field." It is not then

a forced construction of their position which induced them to

regard themselves as officers of "artillery and artificers,"

although whether they were properly so regarded or not has

no bearing on the present case, as we shall hereafter have

occasion to remark.

We are not called upon to decide whether Captains Jordan

and Willey were or were not " miKtary officers " in a sense



192

whicli wouW entitle them to a commutation of half-pay.

Whatever the decision might be, it could not have the slight-

est effect upon the question whether Dr. Baird was or was not

a commissioned surgeon in the army of the Eevolution. It

may, however, be remarked, that as the resolution of October

3, 1780, provided that the regular army of the United States

should consist of certain regiments of cavalry, artillery, in-

fantry, and " one regiment of artificers," it is extremely diffi-

cult to understand how anything like logical reasoning can

lead to the conclusion that the officers of this regiment, form-

ing a part of the regular 'army, were not military officers, so

as to entitle them to commutation. The " contemporaneous
construction " on which stress was laid in the argument, and
which led the committee to decide that they were not military

officers, is entitled to just so much weight as its intrinsic

merits deserve, and no more. Mankind are as competent now
to judge of the meaning of words, as they were then; and the

executive and military departments of that day did not assume
to possess any superior knowledge. There is no more mys-
tery in the acts of Congress passed seventy years ago, than in

those of the present day ; nor is any greater skill required to

construe them. But at any rate the case of Captains Jordan
and Willey has no bearing whatever on the case of Dr. Baird.

Their case may be used as an excuse, but certainly affords no
reason for omitting to pay this claim.

For these reasons we are of opinion that Dr. Baird was en-

titled to half-pay for life, from the time of the reduction of his

regiment on the 29th of March, 1781.

The next question in the case is, whether the claimant is

entitled to interest.

On the 3d of June, 1784, Congress passed the following

resolution

:

" That an interest of six per cent, per annum shall be allow-

ed to all creditors of the United States for supplies furnished

or services done from the time tl^at the payment became due."

No language could be more express or free from doubt than

this. It is directly applicable to the present case. Dr. Baird
had rendered services to the United States, for which he was
entitled to half-pay for life. His half-pay became due at the

expiration of a year from the time of his reduction, and at

the end of each successive year thereafter. The resolution

was passed from a feeling that it was just and right that in

terest should be paid from the time the half-pay became duo,
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and it was a voluntary contract on the part of tlie Uniied
States constituting a legal claim against them which no sub-

sequent legislation could release without the assent of the
other party. It may be added, that up to the year 1837, there

was paid interest on 1,510 claims of widows and orphans, and
claims of oficers for personal services, the statutes of limita-

tation as to such claims having been suspended.

The proceedings in relation to the claim for commutation
do not appear to be very material in relation to the case in its

present position. On the 23d of March, 1783, a resolution

was passed providing that the officers and others, entitled to

half-pay for life, "shall be entitled to receive at the end of the

war their five years' full pay, in lieu of half-pay for life, in

money, that is, specie, or in securities on interest, as Congress

should find most convenient." On the 28th of January, 1794,

Dr. Batrd applied for the benefit of this provision, but died in

the year 1805, having, as is said in the report of the Commit-"
tee of Claims of the 5th of February, 1855, "become wearied

and disheartened with delay." In the year 1818, his son,

Thomas H. Baird, having become of age, petitioned Congress

for relief, and on the 3d of March, 1835, the committee re-

ported that "Dr. Absalom Baird was entitled to the benefit

of the provision of the resolution of the 17th of January, 1781,

extending the grant of half-pay for life to the officers of the

hospital department and medical staff." No action was had

upon the resolution until the 22d of June, 1836, when an act

was passed granting five years' full pay as commutation, un-

der tne resolution of 1783, but without interest.

Now this claim does not depend for its validity upon any

admission contained in the act of 1836. But the Congress

which passed that act must have considered that Dr. Baird

had a legal claim of some kind, otherwise their conduct in

granting him five years' full pay was wholly indefensible.
_
It

is, however, relied upon as a final settlement of the claim.

Upon any principle known to the law, this position is wholly

untenable. It is easy enough to declare, ex cathedra^ that it

was a final settlement. But it is extremely difficult to imagine,

in the absence of all evidence, what reasons can be urged for

holding that the payment of a sum of money is of itself a dis-

charge of a debt for a larger amount. A plea of payment of

a small sum in satisfaction of a larger, is bad even after ver-

dict. 2 Parsons on Contracts, 130, and notes. This prin-

ciple is familiar to every lawyer. A debt may be paid by a
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fair and well understood compromise carried faithfully into

effect. But here there was no compromise. If it were a case

between individuals no one would dream of applying such a

term to it. The United States are either bound by principles

of law applicable to them, or they are not so bound. If they

are not bound, there is an end of the discussion, for then all

reasoning is fruitless. If they are bound by the principles of

law, it is impossible to regard the payment of five years' full

pay without interest as a satisfaction of this claim. There is

no evidence that either party so regarded it, and unless we set

at defiance every principle of law, we cannot hold that one
party to a contract, without the assent of the other, can dis-

charge his debt by the payment of a smaller sum than the

amount due.

If A owes B a thousand dollars by his promissory note,

payable in ten years; with interest, and if, when the note be-

comes due, A pays five hundred dollars on the note, but re-

ftises to pay the remainder and th6 interest, upon the principle

here contended for, the payment of five hundred dollars dis-

charges the debt. Such a proposition, to be refuted, needs
onhr to be stated.

I£ Dr. Baird was entitled to commutation under this resolu-

tion, he should have received either the money or securities,

as Congress should find most convenient. They did not find

it convenient to pay the money at the time, and. of course he
was entitled to interest. He asked either for the money or

securities on interest, but Congress permitted fifty-three years
to elapse after the passage of the resolution, and then gave him
merely the sum of $2,400, to which he was entitled in the year
1783. Mr. Eeady's report of the 5th of Februaiy, 1855, con-

siders only the question wbether interest should be allowed
on the five years' full pay as commutation from the end of the

war, the time when it became due, and the committee decide

that interest was due. But as our opinion is that Dr. Baird
was entitled to half-pay for life, from the 29th of March, 1781,
the matter relating to the commutation need not be farther

inquired into.

The evidence in the case proves, that Dr. Baird was surgeon
of the regiment of artificers from the 20th of March, 1780,
and served in that capacity until the regiment was reduced on
the 29th of March, 1781. It is admitted by the solicitor, and
the evidence proves, that the case does not come within any
of the acta or resolutions in the nature of acts of limitation.
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wMcli required claims to be presented within a specified

period, and is not barred by any of them. It is admitted that
Dr. Baird died on the 27th of October, 1805 ; and it is proved
that the claimant, Thomas H. Baird, was appointed adminis-
trator of his estate on the 9th day of March, 1809.

The amount of Dr. Baird's half-pay was $240 per annum,
payable at the end of every year. He was entitled to this

sum up to the 27th of October, 1805, the day of his death,

and interest on the payments as they became due; according
to the express provisions of the resolution of June 3, 1784.

There was, therefore, due him at the time of his death the sum
of $10,074 84 ; upon this sum interest is due from the 27th
of October, 1805, until the 1st of June, 1856, deducting there-

from the sum of $2,400, paid under the act of 1836, and we
report a bill accordingly.

A BILL* FOR THE RELIEP OP THOMAS H. BAIRD.

Be it enacted by the Senate and House of Representatives of

the United States of America in Congress assembled, That the

Secretary of the Treasury be, and he hereby is, directed, out

of any money in the treasury not otherwise appropriated, to

pay to Thomas H. Baird, administrator of the estate of Absa-

lom Baird, a commissioned surgeon in the army of the Eevo-

lution, the sum of ten thousand and seventy-four dollars and

eighty-four cents, with interest thereon from the 27th day of

October, 1805, to the 1st day of June, 1856, deducting there-

from the sum of twenty-four hundred dollars, paid under the

act of June 23, 1836.

* 'ITiis Bill, as presented by the Court, was reported, and passed both

HoTises by large majorities, and without amendment. The act was duly ap-

proved, and the amount has been paid at the Treasury.
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COtJKT OF CliAIMS.

Robert Roberts i

V. y OPINION.

The United States. \

BLACKfOED, J., delivered the Opinion of the Court.

The petition, in this case, relies on an alleged illegal seizure

by Spain or France, in 1805, of the brig " Experiment" and
on treaties between those nations ancj the United States.

We shall first examine the case on the petitioner's com-
plaint, that the seizure was by a Spanish vessel.

The United States, by the 9th article of the treaty of 1819
with Spain, renounced all such claims against Spain as the

one now before us.

The 11th article of that treaty contains the following pro-

vision :
" The United States, exonerating Spain from all

demands in future, on account of the claims of their citizens

to which the renunciations herein contained extend; and con-

sidering them entirely cancelled, undertake to make satis-

faction for the same, to an a,mount not exceeding five mU-
libns of dollars. To ascertain the fall amount and validity

of those claims, a commission, to consist of three commis-
sioners, citizens of the United States, shall be appointed by the

President, by and with the advice and consent of the Se'nate,

which commission shall meet at the city of Washington,
and within the space of three years from the time of their

first meeting, shall receive, examine, and decide upon the
amount and validity of all the claims included within the

descriptions above mentioned. The said commissioners shall

take an oath or affirmation, to be entered on the record of
their proceedings, for the faithful and diligent discharge of
their duties ; and in case of the death, sickness, or necessary
absence of any such commissioner, his place may be supplied
by the appointment as aforesaid, or by the President of the
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IJnited States, during tlie recess of the Senate, of another
commissioner in his stead. The said commissioners shall be
authorized to hear and examine, on oath, every question rela-

tive to the said claims, and to receive all suitable authentic

testimony concerning the same. And the Spanish govern-
ment shall furnish all such documents and elucidations as may
be in their possession, for the adjustment of the said claims,

according to the principles of justice, the laws of nations, and
the stipulations of the treaty between the two parties of 27th
October, 1795. The said documents to be specified, when
demanded, at the instance of the said commissioners."

The commissioners thus provided for by the treaty were
afterwards appointed, and the board was organized at the

city of Washington, in June, 1821. The statement of the peti-

tion, relative to the action of said board on the claim we are

considering, is as follows :
" And your petitioner further shows,

that he presented his claim before the commissioners appointed

under the act of Congress of March, 3, 1821, to carry into

effect the treaty with Spain concluded the 22d February, 1819,

but the claim was disallowed, on the ground that the priva-

teer was French and not Spanish, it having been so decided

by the British Court of Admiralty when the vessel was con-

demned."
We understand, from this language of the petition, that

said decision of the commissioners was against the claim upon
the merits. To sustain the claim, it was necessary to show,

among other things, that the seizure was by a Spanish vessel.

The petition says that the claim was disallowed on the ground

that the privateer was French and not Spanish. That was
surely a disallowance on the merits, because it was a disal-

lowance- on the ground that a fact, material to the establish-

ment of the claim, was not proved.

The only other question in this part of the case necessarry

to be decided is, whether or not the said decision of the board

of commissioners is a bar to so much of the petition as alleges

the seizure to have been by a Spanish vessel?

We have recently had a question to decide very similar to

the one now before us ; and the following observations made

on that occasion are applicable to this case: "The final deci-

sion of the board against the claim was rendered by a tribunal

specially provided for by the treaty for the adjudication of

such claims; to which tribunal the original claimant had

submitted the case for decision; and from which decision
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there is no appeal given to any other tribunal. The judgment

of the board stands upon the same ground with the judgment

of any judicial tribunal of exclusive jurisdiction."

'' The nature and effect of a judgment of this same boaW
of commissioners, under the same treaty of 1819 with Spain,

have been examined and settled by the Supreme Court of

the United States. Judge Story, in delivering the opinion

of the court, uses the following language :
' The object of the

treaty was to invest the commissioners with full power and

authority to receive, examine, and decide upon the amount
and validity of the asserted claims upon Spain for damages
and injuries. Their decision, within the scope of this author-

ity, is conclusive and final. If they pronounce the claim valid

or invalid—^if they ascertain the amount, their award in the

premises is not re-examinable. The parties must abide by it

as the decree of a competent tribunal of exclusive jurisdiction.

A rejected claim cannot be brought again under review in

?iny judicial tribunal ; an amount once fixed is a final ascer-

tainment of the damages or injury. This is the obvious

purport of the language of the treaty.'

—

{Gomegys v. Vasse, 1

Peters' Eep. 193, 212 ; Thomas and others v. The United States,

decided by this court.)" These decisions are precisely in

point, and show that the question we have just been consider-

ing must be determined against the claimant.

We are next to examine the case on the petitioner's com-^
plaint, that the seizure was by a French vessel. The first

article of the convention between the United States and France
of the 4th of July, 1831, is as follows :

" The French govern-

ment, in order to liberate itself completely from all the recla-

raations preferred against it by citizens of the United States

for unlawful seizures, captures, sequestrations, confiscations, or

destructions of their vessels, cargoes, or other property, en-

gages to pay a sum of twenty-five millions of francs to the

Government of the United States, who shall distribute it among
those entitled, in the manner and according to the rules which
it shall determine."—(8 Stat, at Large, 430.)

On the 13th of July, 1832, an act of Congress was passed
to carry into effect the said convention with France. The
first section of that act is in these words :

" The President of
the United States, by and with the advice and consent of the

Senate, shall appoint three commissioners, who shall form a
board, whose duty it shall be to receive and examine all claims

which may be presented to them under the convention be-
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tween the United States, and France of tlie 4tli of July, 1831,
which are provided for by the said convention, according to
the provisions of the same and the principles of justice, equity,

and the law of nations. The said board shall have a secretary

versed in the English, French, and Spanish languages, and a
clerk, both to be appointed by the President, by and with the
advice and consent of the Senate; and the commissioners,
secretary, and clerk shall, before they enter on the duty of
their of&ces, take oath well and faithfully to perform the duties

thereof"—(4 Stat, at Large, 574.)

The comm-issioners provided for by said act of 1831 were
accordingly appointed, and the board was afterwards organized

a.s the act required.

The petition contains the following statement :
" Your

petitioner brought said claim before the board of commission-

ers appointed to carry into effect the treaty concluded with

France in 1831, but said board refused to entertain said claim

upon the ground that the privateer making said capture was
a Spanish and not a French vessel ; so that your petitioner,

though clearly entitled to indemnification from one or the

other of said governments, has been excluded from the pro

visions made by each for indemnity for illegal captures by an

alternate denial of jurisdiction." The petition here shows

that the last-named board of commissioners rejected the claim

upon the merits. The ground of the rejection was, according

to the petition, that the offending vessel was Spanish. Now,
the claim before that board being for a French spoliation,

could not be sustained without proof that the offending vessel

was French ; and the decision against the claim for the want

of that proof was a decision on the merits.

There is but one other question in this part of the case

which need be examined, and that is. Whether or not the

.

decision of the last-named board of commissioners is a bar to

so much of the petition as alleges the seizure to have been

by a French vessel ?

Our answer to this question must be similar to that given

in the former part,of this opinion to another question.
_
The

decision against the petitioner made by the commissioners

appointed "under the treaty with France, to whom he had

submitted the present demand to be examined, is a bar to the

claim. The board had exclusive j urisdiction of the case under

the act of Congress, and there is no law giving an appeal from

the judgment to any other tribunal.
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It may be proper to mention that, believing^ the decisions

of said two boards of commissioners on the claim now before

Tis to be a very material part of the case, we applied to the

State Department for information on the subject. The answer

of the Department is as follows :
" The record of the proceed-

ings of the commissioners under the convention with 'Spain

of 1819 has been examined, and it appears that the claim of

Jonathan Jenks, growing out of the capture of the brig 'Jane,'

was duly presented to the board of commissioners, and was
disallowed. The claim of Eobert Eoberts, growing out of

the capture of the brig ' Experiment,' was presented to the

same board of commissioners, and was disallowed. The same
claim was also presented to the board of commissioners ap-

pointed to carry into effect the treaty with France of 1831,

and by that board was also disallowed. The evidence of these

decisions is derived from minutes on the dockets of the seve-

ral boards of commissioners, but no document can be found
in either case stating the principle on which the decision was
founded."

This communicatian shows, what the petition admits, that

the claim in question had been disallowed by both said boards

of commissioners to which it was presented.

The petition, in order to show the liability of the Grovern-

raent of the' United States, oifers the following argument:
"And your petitioner further shows, that the United States,

in the treaties aforesaid, both with France and Spain, has in

her sovereign capacity released those governments from all

further reclamations and claims to indemnity than such as

are therein provided for, of the like character as those therein

provided for, and has thereby become responsible for claims

of that character which have been excluded from the benefits

of the provisions of said treaties." '

This argument, which assumes the claim to have been valid
against either Spain or France, has been already, we think,

sufficiently answered. The boards of commissioners, legally

organized for the determination of such claims as the one
before us, have, upon the application of the petitioner himself,

examined his claim and decided against its validity. The
fact, therefore, assumed as the basis of the argument, namely,
the validity of the claim against either Spain or France pre-
viously to the treaties referred to, does not exist.

The decisions of said boards of commissioners against the
claim, like the judgment of a court of competent jurisdiction,
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are, as we have before shown, a bar to this petition for the
same demand.

It appears to the court, therefore, that the facts set forth in
the petition do -not furnish any ground for relief.

COURT OF CLA-IMS.

Susan Decatur i

V. V OPINION.
The United States.

)

Gilchrist, P. J., delivered the Opinion of the Court.

During the war between the United States and Tripoli, the
frigate Philadelphia was stranded on the rocks on the Bar-
bary coast, and in that situation was captured by the enemy.
She was got off the rocks, manned, and made ready for sea
by the Tnpolitans, and moored in the harbor within pistol-

shot of numerous batteries of heayy artillery. Lieutenant
Decatur, the husband of the claimant, then commanding the

schooner Enterprise, volunteered to board and recapture the

Philadelphia. His offer was accepted; but in view of the

hazards to which the undertaking was exposed, and the ne-

cessity of secrecy and celerity in the execution. Commodore
Preble gave him a peremptory order not to attempt to bring

the frigate out of the harbor, but in case of success, to be sure

to set fire to the gun-room, berths, cock-pit, store-rooms, &c.,

and then, after blowing out her bottom, to abandon her.

Lieutenant Decatur, it is alleged, could have safely brought

the frigate out of the harbor, but did not do so on account of

the peremptory order of Commodore Preble. He succeeded

in performing his duty and destroying the frigate in a manner

which received and entitled him to the admiration arid ap-

plause of his country.

It is very e-"ident from this statement that Lieutenant De-
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catur did not capture tlie PHladelphia in a sense -whicli en-

titled him to lier proceeds or value as prize of war, within the

meaning of the act of the 23d of April, 1800. The duty

which he so gallantly performed, was that of her destruction,

and not of her capture. His peremptory orders were to set

her on fire, and, after blowing out her bottom, to abandon her.

These orders were inconsistent with the idea of a capture.

He was to retain possession of her only so long as was neces-

sary to enable him to take the proper measures for her des-

truction. His orders were not only to destroy her, but they

were so precise as to exclude the conclusion that he was to

capture her. The object of the expedition was to destroy the

frigate. In order to effect this object, it was necessary to ob-

tain possession of her. But this possession was merely inci-

dental, and was only one of the means to be adopted to effect

the main purpose. It was not intended to obtain the posses-

sion for the purpose of bringing the frigate into port, and of

obtaining a decree of condemnation, but for the mere purpose
of her destruction. After the possession was obtained, she

might or might not have been safely brought out of the harbor

of Tripoli. That is a mere speculation as to probabilities.

But the question before us is not whether she might have
been captured, iu a legal sense, but whether she was actually

captured within the meaning of the law. The question is

whether this claim is in the nature of the legal right secured

by the prize act. It is not to be determined by the law of

nations, but by the true intent and meaning of the acts of

Congress.

The 5th Section of the act of April, 1800 (2 Stat., 52), pro-

vides that "the proceeds of all ships and vessels, and the

goods taken on board of them, which shall be adjudged good
prize " * * * shall be the property of the captors. This

is substantially a provision that the vessel is to be condemned,
and that there is to be a legal adjudication that she is good
prize, before the proceeds are to become the property of the

captors. A sale by the captors does not divest the court

of admiralty of its jurisdiction. In the case of Williams v.

Armroyd (7 Cranch, 423), it was held that a sale before con-

demnation by one acting under the possession of the captor

does not divest the court ofjurisdiction, and the condemnation
relates back to the capture, affirms its legality, and establishes

the title of the purchaser. In the case of the Mary Ford (3

Dall., 188), it was held that immediately on a capture, the
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captors acquired sucli a riglit as no neutral nation could justly
impugn or destroy, but it is not intimated thatihey acquired
an absolute right. Property captured in -war belongs, in the
first instance, to'the nation.—The Dos Hermanos (10 Whea-
ton, 310). Whatever right the captors acquire is derived by
grant. In the case of the Sally (8 Cranch, 382), it was held
that the prize act of June, 26, 1812, operated as a grant from
the United States to the captors of all property rightfully cap-
tured by commissioned privateers as prize of war. This shows
that the mere taking possession of the property does not, of
itself, vest the title to it in the captors. As the title depends
on a grant, it must conform to the conditions of the grant.
These conditions are that the vessel, after having been cap-
tured, shall be brought into port and condemned as lawful
prize. In the case of Jecker v. Montgomery (13 Howard, 515),
Mr.X)hief Justice Taney says: "As a general rule it is the

duty of the captor to bring it within the jurisdiction of a prize

court of the nation to which he belongs, and to institute pro-

ceedings to have it condemned."
But as we have before said, the question is whether the

Philadelphia was captured in the legal sense of the word. In
the case of the Grotius (9 Cranch, 368), it was held that in

order to constitute a capture, some act should be done indica-

tive of an intention to seize and retain as prize ; it is sufBicieat

if such intention is fairly to be inferred from the conduct of

the captor. In this case there is nothing from which such an

intention can be inferred. The orders given and the acts done

show that the sole object in taking possession of the frigate

was to destroy her. The claimants have the same rights as,

and no other rights than, other officers and men acquire, by
the destruction of an enemy's property in war by the orders

of their commanding officers, and it was never supposed that

such a destruction of property was the foundation of a legal

right.

While our opinion is, that the claimants have no legal

cause of action against the United States which Can be en-

forced in this court, we of course shall not be understood as

wishing to detract from the merit of the gallant men (vho

accomplished this enterprise, or to pluck a single leaf fi-om

their laurels. This feat of arms was performed under cir-

cumstances of peculiar difficulty and danger, with consum-

mate skill, at night, in the face of powerful batteries, and with

the most perfect self-possession and courage. By a vigorous
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and -well organized attack the enemy were suddenly deprived

of the efficient means of resistance -which the possession of

the frigate would have afforded to our operations. The

achievement has never been forgotten. It has always been

regarded as one of the most brilliant of our naval successes.

The case commends itself to the far-sighted liberality of Con-

gress, by the fact that the most effective mode of insuring a

spirit of devotion and self-sacrifice in naval and military ope-

rations, is to recognize the gallantry of the actors in them by
such rewards as may stimiJate the exertions of others. But
such considerations arc to be weighed by Congress, and not

by this court. Our duty is performed by expressing our,

opinion on the case in ite legal aspects, and that opmion is,

that however strong the claims of the petitioner may be
upon Congress, they have no legal cause of action against the

United States.

COURT OF OLA.IM8.

Lbtitia Humphreys, Administratrix, &c.,

V. > OPINION.
The United States. 1

Blaoeford, J. deliverea the Opinion of the Court.

This is a claim by the administratrix de bonis non of An
drew Atkinson, deceased, against the United. States. The-
claim is for interest on certain damages which, it is alleged,

the intestate sustained in 1812 and 1813, by the operations of

the American army in Florida.

To understand ithe nature of the claim, it will be necessary
toi refer to the treaty of 1819, between the United States and
Spain, for the cession of the Ploridas, and to certain acts of
Congress of 1823 and 1834.

The ninth article of said treaty contains the following
clause:
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" T^® United States will cause satisfaction to bQ made for
ihe injuries, if any, -which, by process of law, shall be estab-i
lished to have been suffered by the Spanish officers, and indi-
vidual Spanish inhabitants, by the late operations of the Amer-
ican army in Florida."
In consequence of that clause in said treaty, Congress, on

the 3d of March, 1323, passed the following act

:

" Be it enacted, &c., That the judges of the superior courts,

established at St. Augustine and Pensacola, in the Territory
of Florida, respectively, shall be, and they are hereby, au-

thorized and directed to receive and adjust all claims, arising

within their respective jurisdictions, of the inhabitants of
said Territory, of their representatives, agreeably to the pro-

visions of the ninth article of the treaty with Spain, by which
the said Territory was ceded to the United States.

Sec. 2. And be itfurther enacted, That in all cases in which
said judges shall decide in favor of the claimants, the deci-

sions, with the evidence on which they are founded, shall be,

by the said judges, reported to the Secretary of the Treasury,

who, on being satisfied that the same is just and equitable,

within the provisions of the said treaty, shall pay the amount
thereof to the person or persons in whose favor the same is

adjudged, out of any money in the treasury not otherwise

appropriated."—3 Stat, at Large, p. 768.

On the 26th of June, 1834, Congress passed another act,

as follows

:

" Be it enacted, dec, That the Secretary of the Treasury be

and he hereby is, authorized and directed to pay, out of any

money in the treasury not otherwise appropriated, the amount

awarded by the judge of the superior court at St. Augustine,

in the Territory of Florida, under the authority of the 161st

chapter of the acts of the 17th Congress, approved third

March, 1823, for losses occasioned in Bast- Florida, by the

troops in the service of the United States, in the years 1812

and 1813, in all cases where the decision of the said judge

shall be deemed, by the Secretary ,
of the Treasury, to be

iust; Provided, That no award be paid except m the case of

those who, at the time of suffering the loss, were actual sub-

jects of the Spanish government : And provided also, ^nat no

award be paid for depredations committed in iLsst J^londa,

previous to the entrance into that province of the agent or

troops of the United States.
, • . j. . r,

"Sec. 2. And be it further enacted, That the judge of the
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superior court of St. Augustine be, and he hereby is, author-

ized to receive, examine, and adjudge all cases of claims for

losses occasioned by the troops aforesaid, in 1812 and 1813,

not heretofore presented to the said judge, or in which the

evidence was withheld, in consequence of the decision of the

Secretary of the Treasury, that such claims were not provided

for by the treaty of February 22, 1819, between the govern-"

ments of the United States and Spain : Provided, That such

claims be^ presented to the said judge in the space of one

yeat from the passage of this act: And provided also, That
the authority herein given shall be subject to the restrictions

created by the provisoes to the preceding section."—6 Stat,

at Large, p. 569.

After the passage of this act of 1884, and within the limit-

ed time, the administratrix of said Atkinson, deceased, pre-

sented her claim, under said acts of Congress, to the judge of

the superior court at St. Augustine. The judge accordingly

examined the testimony in the case, and in August, 1839,

rendered a decree in favor of the claimant for $3,800, with

interest at the rate of five per cent, per annum, from the 10th

of May, 1818. The judge soon afterwards certified the pro-

ceedings, with the evidence in the case, to the Secretary of

the Treasury of the United States, as the said acts of Con-

gress required. The then Secretary, Mr. Woodbury, made
the following decision in the case

:

" In the within claim of Susan Murphy, administratrix of

Andrew Atkinson, deceased, a claim under the ninth article

of the treaty with Spain of the 22d of February, 1819, the

sum of 2,800 dollars, being as much of the award of the

judge of the superior court of East Florida, as is deemed just

and proper, is approved without interest, in virtue of power
vested in me by the act of the 26th June, 1834, entitled ' An
act for the relief of certain inhabitants of- East Florida.' The
case is therefore referred to the First Auditor for settlement.

"LEVI WOODBUEY,
" Secretary of the Treasury.

" Treasury Department,
^' November 28, 1889."

That amount of $2,300 was accordingly paid.

Afterwards, in September, 1852, the then Secretary of the

Treasury, Mr. Corwin, made the following further decision in

the case

;
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" Treasury Department, September 21, 1852.

" In tlie witliin case of the estate of Andrew Atkinson,
deceased, a claimant under the 9th article of the treaty with
Spain of the 22d February, 1819, for losses in East Florida

in the years 1812-13, it appearing that an award, amounting
to the sum of $3,800, was made by Judge Reid, at St. Au-
gustine, on the 15th August, 1839, on which the sum of

$2,300 was approved and paid under the decree of this De-
partment, dated 28th November, 1839, as per statement filed

in the of&ce of the Eegister, No. 78,295 ; and it further ap-

pearing to the satisfaction of the Department, on a careful

examination of the case, that the further sum of $1,500, in-

cluded in said award, is justly due the said claimant, the said

sum of $1,500 is allowed, without interest, as the balance in

full of the entire claim, to be paid to the legal representative

of the said Andrew Atkinson. Done in virtue of the power
vested in me by the act passed the 26th June, 1834, for the

relief of certain inhabitants of East Florida. Eeferred to the

First Auditor for settlement.
" THO. CORWIN."

That sum of $1,500 was accordingly paid.

Therefore, the award of the judge, so far as regards the

principal sum, has been approved, and the money paid ; but

so far as regards the interest, the award has been disallowed.

The administratrix de bonis non of said Atkinson now files

her petition in this court in order to recover the interest,

-which the Secretary refused to pay, with damages for its non-

payment.
This' case, according to our view of it, depends upon two

questions : First, whether the decision of the judge in Florida,

in favor of the claim for interest, was subject to the review of

the Secretary? and if it was, then, secondly, whether the

judgment of the Secretary against the claim is final and

conclusive as regards this court?

The clause in the Florida treaty, before referred to, pro-

vides that satisfaction be made for certain injuries, which

should be established by process of law, to have been suffer-

ed by the then late operations ofthe American armym Flori-

da- but it does not provide a tribunal by which the claims,

on'account of those injuries, should be decided. The appoint-

ment of such a tribunal was left by the treaty to be made by
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the Government of the United States; and it was in conse-

quence of the treaty, in that respect, that the act of 1823 was

passed. There had been injuries committed in 1812 and

1813, and also in 1818, by the American army in Morida

;

and the Secretary of the Treasury had decided that the treaty

did not apply to the injuries of 1812 and 1813. It was in

consequence of that decision that the act of-1834 was passed,

which provides for the injuries committed in 1812 and 1813.

The acts of 1823 and 1834 must be considered as if their pro-

visions were contained in the same act. The object of both

acts is the same, namely, to furnish an appropriate remedy
by which the injuries mentioned in the last clause of the ninth

article of the treaty aforesaid might be established, and the

satisfaction there alluded to be obtained.

It has been correctly said that the tribunal created by the

act of 1823, and recognized by the act of 1834, consists of

two parts : the judge in Florida constituting one, and the

Secretary of the Treasury the other. The judge in Florida

was to take the testimony, and determine upon the merits of

the claims; and when he had decided in favor of a claim, he

was required to report his proceedings, with the evidence, to

the Secretary of the Treasury. And the Secretary, on being

satisfied that the decision was just and equitable, within the

provisions of the treaty, was to pay the amount.
It appears to us that the tribunal so constituted, is in ac-

cordance with the requirements of the treaty. The treaty

required the injuries to be established by process of law. That
phrase, process of law, when used in a treaty, must, says an

eminentlawyer, "be interpreted according to the law of nations,

and not according to our municipal code." And no authority

has been referred to showing that such phrase has any tech-

nical meaning by the law of nations. It was for Congress to

provide a tribunal before which the claimants might have an

opportunity to establish their respective claims. The tribunal

in question is such a one. It is, to be sure, not an ordinary

court of justice, nor does the treaty require it to be so. It is

a tribunal, however, where every claimant can have the merits

of his claim fairly adjusted and decided, upon such evidence

as he himself may think proper to furnish.

The Florida judges were, by the law, to act as commissioners.
That is shown by the acts of 1823 and 1834, from which the

judges derive their authority. The act of 1823 says, "that
the judges of the superior courts, &c., are hereby authorized,"
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(Sec. And the act of 1834 authorizes the Secretary to pay
" the amount awarded by the judge of the superior court,"

&c. It says also, "that the judge of the superior couit, &c.;

is hereby authorized," &c. So that the authority to adjust
these claims is not given to the courts in Florida, but to

the judges respectively. It is not judicial power, properly
speaJdng, but that of a commissioner only, that is conferred.

The claimant relies on the case of The United Sia,tes v. Todd,

decided by the Supreme Court of the United States in 1794,
to show that the judges in Florida could not act as commis-
sioners. But that case does not touch the question. The act

of 1792, under which it was held that the judges of the cir-

cuit courts could not act as commissioners, did not confer, nor
profess to confer, on the judges the power to act in the prem-
ises. It was only to the circuit courts that the authority was
given. Had the act of 1792, like the acts of 1823 and 1834,

given the power to the judges instead of to the courts, there

is nothing in the case of The United States v. Todd, which
shows that the judges could not have acted as commissioners.

—See the case of The United States v. Todd, 13 Howard, 52,

note. We have on this subject a late decision of the Su-

preme Court of the United States in a case arising under the

same clause in the Florida treaty, and the same acts of Con-

gress, with the case now before us. The language of the

Chief justice, in delivering the opinion of the court, is as

follows

:

"The law of 1823, therefore, and not the stipulations of

the treaty, furnishes the rule for the proceeding of the Terri-

torial judges, and determines their character. 'And it is

manifest that this power to decide upon the validity of these

claims, is not conferred on them as a judicial function, to be

exercised in the ordinary forms of a court of justice. For

there is to be no suit j no parties in the legpl acceptation of

the term are to be made ; no process to issue ;
and no one is

authorized to appear on behalf of the United States, or to sum-

mon witnesses in the case. The proceeding is altogether ea;

parte ; and all that the judge is required to do, is to receive the

claim when the party presents it, and to adjust it upon such

ev'idcnce as he may have before him, or be able himself to

obtain. But neither the evidence, nor his award are to be

filed in the court in which he presides, nor recorded there

;

bThris required to transmit, toth the decision and the evi-

dence upon w£ch he decided, to the Secretary of the Treas-

14
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ury; and the claim is to be paid if the Secretary thinks it

just and equitable, but not otherwise. It is to be a debt from
the United States upon the decision of the Secretary, but not

upon that of the judge.
" It is too evident for argument on the subject, that such a

tribunal is not a judicial one, and that the act of Congress did

not intend to make it one. The authority conferred on the

respective judges was nothing more than that of a commis-

sioner to adjust certain claims against the United States ; and
the office ofjudges, and their respective jurisdictions, are re-

ferred to in the law, merely as a designation of the person to

whom the authority is confided, and the territorial limits to

which it extends. The decision is not the judgment of a

court ofjustice. It is the award of a commissioner. The act

of 1834 calls it an award."

—

The United States v. Ferreira,

13 Howard, 46, 47.

That opinion of the Supreme Qourt is in point to show,
that the judge in those cases acts merely as a commissioner
and not as a court. The proceedings of the judge in the case

now before us do not purport to be the proceedings of a
court. The judge calls his decision an " award," and signs

it as follows: "Eobt. Eaymond Eeid, Judge and Comr."
The copy of the proceedings sent by the judge to the

Secretary of the Treasury has annexed to, it the following
certificate

:

"Territory of Florida, District of East Florida.

" I hereby certify that the foregoing pages, from one (1) to

seventy-four (74) inclusive, contain a true copy of the claim of
Mrs. Susan Murphy, the administratrix of Andrew Atkinson,
deceased, the evidenc,e taken therein, and the award thereon,

the original of which are now of file in my office. Dated at

St. Augustine, 15th August, 1839.

"EOBT. EAYMOND EEID,
" Judge and Omn/r."

The act of 1847, relative to this business of the judge, calls

him a commissioner.—9 Stat, at Large, p. 130. The Supreme
Court decides farther in the above-cited case, that the crea-
tion of the judges as commissioners was a compliance with
the treaty.

Considering the judge, therefore, with respect to these
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claims, as a commissioner, and authorized to act as such in
the premises, the case seems to be a very plain one. The
judge examines and determines the case and reports his pro-
ceedings, with the evidence, to the Secretary of the Treasury,
and the Secretary, if he find the decision of the judge to be
just and equitable, within the provisions of the treaty, pays
the claim, but not otherwise.

An objection has been made to considering the judge as a

commissioner, on the ground that Congress had no authority

to make such an appointment. But if that appointment is

void, there is no foundation for the present claim. The law,

as has been shown, gives no authority to the court in

Florida to act in the premises. The report by the judge of

his proceedings shows that he did not act as a court. He
acted solely as a commissioner ; and if he was not legally a

commissioner, his proceedings are a nullity. And if his pro-

ceedings are a nullity, there is not only no ground for the

present claim for interest, but the thj-ee thousand eight hun-

dred dollars principal, formerly received for the estate of At-

kinson from the Treasury, can be recovered back by the United

States as having been received upon a void report.

The claimant's counsel contend that the act of 1823, in say-

ing that the Secretary of the Treasury, on being satisfied that

the decision " is just and equitable within the provisions of

the treaty, shall pay the amount thereof," has a very limited

effect. They contend that the act only means that the Secre-

tary shall determine whether the case is within the provisions

of the treaty, that is, whether the injury was committed in

Florida ; whether the person injured was a Spanish ofBcer, or

an individual Spanish inhabitant, &c. ; but that it does not

mean that the Secretary shall determine whether or not the

decision is just and equitable. We feel very confident that

the meaning of the act is not so limited. The language, in-

deed, of the act is directly to the contrary. If the Secretary's

authority is limited, as the counsel contend, why does the act

require that all the evidence taken shall be reported to the

Secretary, and that he shall be satisfied before he pays tbe

money, that the decision of the judge is just and equitable

within the provisions of the treaty ? If, as is admitted, the

Secretary cannot pay the money awarded until he has ascer-

tained from the evidence, whether the case is within the pro-

visicn= of the treaty, how is it possible for him to pay it until

he has" ascertained, by the same mean;^, that the decision is
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JTist and equitable ? The same section of the act of 1823—
the same sentence indeed—that requires the Secretary to

make the former inquiry, requires him to make the latter

also, before he pays the money.
The claims embraced by the acts of 1823 and 1834 were

very large. Those that had been reported to the Secretary

'of the Treasury, amounted, in 1854, to two millions eight

hundred and eight thousand seven hundred and three dollars

and fifteen cents ; of which claims, the Secretary had paid

one million two hundred and twenty-four thousand nine hun-

dred and ninety-two dollars and sixty-eight cents. The inter-

est on the claims amounted, in 1854, to one million five hun-

dred and fifty thousand four hundred and thirteen dollars.

—

See report of Secretary Guthrie, Senate Document Ko. 82,

33d Congress, 1st session.

Congress may not have known when the act of 1823 or

that of 1834 was passed, that these claims would be so large

;

but it is fair to presume that they did know that the amount
was entirely too large to be entrusted to the final decision of

the two judges in Florida, each acting by himself on the cases

before him. It was, therefore, to be expected that a review
of their decisions would be provided for. That was accord-

ingly done by making it the duty of the Secretary of the

Treasury to revise the respective decisions of those judges,

and not to pay any allowances of either of them which he did

not find to be just and equitable.

That the provisions of the act of 1823, giving a revisory'

pdwer to the Secretary as aforesaid, is perfectly consistent

with the treaty, is expressly decided by tbe Supreme Court
of the United States. The following is the language of the

Chief Justice

:

"Nor can we see any ground for objection to the power of

reviFion and control given to the Secretary of the' Treasury.

When the United States consent to submit the adjustment of

claims against them to any tribunal, they have a right to pre-

scribe the conditions on which they wUl pay. And they had
a right, therefore, tp make the approval of the award by the

Secretary of the Treasury one of the conditions upon which
they would agree to be liable. No claim, therefore, is due
from the United States until it is sanctioned by him, and his

decision against the claimant for the whole or a part of a
claim, as allowed by the judge, is final and conclusive. It

cannot afterwards be disturbed by an appeal to this or any
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other court, or in any other way, without the authority of
an act of Congress.

" It is said, however, on the part of the claimant, that the
treaty requires that the injured parties should have an oppor-
tunity of establishing their claims by a process of law ; that
process of law means a judicial proceeding in a court ofjustice,
and that the right of supervision given to the Secretary, over
the decision of the district judge, is, therefore, a violation of
the treaty.

" The court think differently ; and that the government of
this country is not liable to the reproach of having broken its

faith with Spain. The tribunals established are substaintiaUy

the same with those usually created where one nation agrees

by treaty to pay debts or damages which may be found to be
due to the citizens of another country. This treaty meant
nothing more than the tribunal and mode of proceeding ordi-

narily established on such occasions, and well known and
well understood when treaty obhgations of this description

are undertaken. But if it were admitted to be otherwise, it

is a question between Spain and that department of the gov-

ernment which is charged with our foreign relations; and
with which the judicial branch has no concern. Certainly,

the tribxmal which acts under the law of Congress, and de-

rives all its authority from it, cannot call in question the

validity of its provisions, nor claim absolute and final power
for its decisions, when the law, by virtue of which the de-

cisions are made, declares that they shall not be final, but sub-

ordinate to that of the Secretary of the Treasury, and subject

to his reversal."

—

The United States v. Ferreira, before cited.

It would seem that this opinion of the Supreme Court

ought to settle the point that the tribunal in question, consist-

ing of the judge as a commissioner, and the Secretary having

a revising power, is in accordance with the treaty.

But, after all, we cannot believe that it is important for

this court to inquire, whether the tribunal is or is not con-

sistent with the treaty. We are bound to consider the tri-

bunal to be properly constituted. The treaty stipulation that

the United States would cause satisfection to be made in

certain cases, was a contract to be executed by Congress.

Chief Justice Marshall on this subject says: " Our constitution

declares a treaty to be the law of the land. It is, consequently,

to be regarded in courts of justice as equivalent to an act of

the legislature, whenever it operates of itself without the aid
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of any legislative provision. But when the terms of the

stipulation import a contract, when either of the party en-

gages to perform a particular act, the treaty addresses itself

to the political, not the judicial, department ; and the legisla-

ture must execute the contract before it can become a rule for

the court."

—

Foster v. Neilson, 2 Peters, 814. Confess has

in this case, in ther exercise of its exclusive jurisdiction,

created a tribunal for the special purpose of determining these

cases ; and it is not for this or any other court to lessen or

otherwise to interfere with the powers of that tribunal. There
was no tribunal subsequently to the treaty to which the claim-

ant could resort until the act of 1823. There is none now
- but the one which that act has established. The authority

of the judge, as we have before said, depends not upon the

treaty, but upon the acts of Congress of 1823 and 1834, and
upon those acts alone. The legislative provisions, relative to

the powers and duties of the judge and the Secretary of the

Treasury, in these cases, cannot be separated. What kind
of tribunal on the subject should be established, was a politi-

cal question for Congress to determine. They have deter-

mined that the allowances made by the judge shall be subject,

both as to his jurisdiction and as to the merits of the claim, to

the revision of the Secretary ; and no court can say that there

shall be no such revision. The decision of the judge can
have no effect, under the law, until the Secretary has decided
upon the justice and equity of the claim. If, upon the evi-

dence, the Secretary finds that the decision of the judge is not
just and equitable, he is bound to reject it ; and so, if he finds

a part of the decision to be unjust and inequitable, he must
reject that part.

We have now shown, we think, that whether the decision

of the Florida judge in favor of the claim for interest was just

and equitable, was a question for the determination of the

Secretary of the Treasury. In arriving at this conclusion, it

is a satisfaction to know that our opinion is based upon a de-

cision of the Supreme Court of the United States,. It is

always gratifying to a court in deciding a case, to have in
favor of its decision, a well-considered opinion of another
judicial tribunal. It is especially so when that tribunal is, in
every respect, the highest in the land. The case of Ferreira
V. The United States, above referred to, was fully argued by
eminent counsel, and the opinion of the court was delivered
by its distinguished Chief Justice. The claimant contends
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that tlie reasoning of the court in Ferreira's case is not
authority. The question whether the court had jurisdiction de-
pended, as the court considered, upon whether the decision
of the judge in Florida was or was not the decision of a
court; and whether it was subject to the revision of the
Secretary of the Treasury. To determine these questions, an
examination of the said treaty and acts of Congress was
necessary. The court was of opinion that the judge acted as

a commissioner and not as a court ; and that the revisory
power of the Secretary was unobjectionable. It was by virtue

of that opinion that the court reached the conclusion that it

had no jurisdiction of the case. The reasons given by the Su-
preme Court, to show that the judge acted merely as a com-
missioner, and that his decision was subject to the review of
the Secretary, are, in our opinion, unanswerable.
The remaining question is, whether the decision of the

Secretary of the Treasury, against the claim for interest, is not

final and conclusive ?

It appears to us to be very clear, that the Secretary's de-

cision against the claimant puts an end to the demand. This

judgment is sustained by the opinion of the Supreme Court

of the United States in Ferreira's case before cited. The de-

cision of the Secretary, as to the law and the facts, must be

considered as the decision of a competent tribunal of exclu-

sive jurisdiction. It stands upon the same ground with the

decision of a board of commissioners appointed by or under a

treaty to determine upon the amount and validity of such

claims as the one before us. That the decision of such a

board is conclusive, has been settled by the Supreme Court

of the United States in the case of Comegys v. Vasse, 1 Peters,

212. The same point is decided by this court in the cases of

Thoinas v. The United States, and Roberts v. The United

States.

Considering, as we do, the decision of the Secretary against

the claim for interest as final, we have not found it necessary

to extend our inquiry on the subject of interest beyond that

decision. . .

It is the opinion of the court, for the foregomg reasons,

and upon the authorities cited, that the claimant has shown

no ground for relief.
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OOTJRT OF OLA-IIVCS.

Mary Reeside, Executrix, &c. 1

B. V OPINION.

The United States.
)

GlLOHRiST, P. J., delivered the Opinion of the Court.

The claimant states tlie following case

:

In the year 1839, there were accoimts to a large amoxittt

unsettled between her testator and husband, James Eeeside,

and the United States. He alleged that there was a balance

due him of $275,000, and the United States alleged that there

was a balance of $47,000 due to them. In that year (1839)

the United States coinmenced a suit against him in the circuit

court of the United States for the eastern district of Pennsyl-

vania. The trial was had in the month of October, 1841. It

occupied five weeks, and the jury were engaged two weeks
in the investigation of the case. After a careful considera-

tion of the facts, the jury found a verdict against the Gov-
ernment, and certified, also, on the issue of the plea of set-

off, that the Government owed the defendant the sum of

$188,496 06. The counsel for the United States then moved
for a new trial, but only because they hoped to reduce the

balance found in favor of the defendant. After argument
that motion was overruled by the court, and an elaborate

opinion was delivered to that rffect, and a judgment was pro-

nounced in bar of the action, but no formal judgment for

execution was rendered on the verdict, because, and only be-

cause, the Government could not then be sued, nor could it

be coerced to make paylnent by execution. After the motion
for a new trial was overruled, the United States took some
steps towards suing out a writ of eiTor to the Supreme Court,

but it was dismissed ; and the United States never in any
other mode sought a revision of the verdict, or a reversal of
the judgment, nor was the evidence given on the trial shown
by a bill of exceptions or otherwise.

The claimant insists that the verdict should conclude all
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farther controversy as to the facts wMch were litigated, and
should be deemed record and indisputable evidence that the

United States owed the sum of $188,496 06 at the date of

the verdict, and alleges, also, that she is entitled to interest on

the amount of the verdict from the time when it was re-

turned.

A transcript of the record has been offered in evidence,

dated on the 6th day of December, 1841, from which it ap-

pears that the jury " find for the defendant, and certify that

the plaintiffs are indebted to the defendant in the sum of

$188,496 06." The counsel for the plaintiffs moved for a

rule to show cause why a new trial should not be granted
;

and on the 9th of December, reasons for a new trial were

filed. On the 12th of May, 1842, the motion for a new trial

was refused, and judgment was rendered on the verdict. On
the 1st of August, 1842, the plaintiffs sued out a writ of er-

ror, which, in January, 1849, with a transcript of the record

of the judgment, &c., was transmitted to the Supreme Court,

The writ of error was subsequently dismissed by the Supreme

Court.

The question before us naturally divides itself into three

parts

:

1. Is the record of the verdict, and judgment thereon, com-

petent evidence for the petitioner?

2. If admissible, what is its effect?

3. Is the petitioner entitled to interest on the amoimt of

the verdict ?

I The thirty-fourth section of the act of Congress ot bep-

tember 24, 1789 (1 St., 92), commonly called the judiciary act,

provides "that the laws of the several States, except where

the constitution, treaties, or statutes of the United States shall

otherwise require or provide, shall be regarded as rules of de-

cision in trials at common law in the courts of the United

States, in cases where they apply.
,-,nwi,.«+ OA TWr

In the case of Waymany. Southard, 10 Whea.t 24, Mr

Chief Justice Marshall says: " This section has never, so far

as is recollected, received a construction m this court tmt it

vlrwe believe been generally considered by gentlemen of

?h^VTofeSnasfurn4ingaruleto guide the court m the

foSon of its judgment, not one for carrying that judgment

/
[Zexecution.^Itl 'a 'rule of decision ' and the proceed-

inffs after iudgment are merely ministerial. It is, too, a rule

S^IiSon"?trials at common law,' a phrase which presents
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clearly to the mind the idea of litigation in court, and could

never occur to a person intending to describe an execution or

proceedings after judgment, or the effect of those proceed-

ings."

According to this decision, this section has nothing to do

with the proceedings after judgment. It means only that

the judgment shall be rendered according to the laws of the

State. What the proceedings may be after the rendition of

the judgment, or how the judgment is to be enforced, is not

a matter into which the court will inquire. The Chief Justice

exprefssly says, that in framing the thirty-fourth section, the

legislature could not have extended its views beyond the

judgment of the court, and that it has no application to the

practice of the court, or to the conduct of its officers, in the

service of an execution. It refers solely to the judgment,

and the nature of the judgment, and its effect must be deter-

mined by the laws of the State.

The first section of the Pennsylvania act of Assembly of

1705, (1 Smith's Law, 49 ; Franklin's Laws, 88,) enacts that,

"if it appear to the jury that the plaintiff is overpaid, then

they shall give in their verdict for the defendant, and withal

certify to the court how much they find the plaintiff to be

indebted or in arrear to the defendant, more than will answer

the debt or sum demanded, and the sum or sums so certified

shall be recorded with the verdict, and shall be deemed as a

debt of record; and if the plaintiff refuse to pay the same, the

defendant, for recovery thereof, shall have a scirefacias against

the plaintiff in the said action, and have execution for the

same, with the costs of that action."

Upon the trial of this case, no exception was taken that the

set-off was improperly admitted, or that in a suit by the United

States the jury might not legally certify the balance found
due to the defendant. The case of The United States v. The
Bank of the Metropolis, 15 Peters, 377, decides, that individuals

when sued by the United States, may avail themselves of

credits or set-offs against the United States.

In Eamsey's appeal, 2 Watts, 231, the Supreme Court of

Pennsylvania decided that, when judgment was rendered on
a verdict against the plaintiff, the debt was " a debt of re-

cord." In the case of Reeside v. Walker, 11 Howard, 272,
Mr. Justice Woodbury, in denying the application for a man-
damus, speaks of this as a debt of record, citing the decision in

Eatasey's appeal, 2 Watts, 230. Judge Woodbury's opinion ap-
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pears to proceed on tlie ground that the United States cannot
be sued, and that no scirefacias had been issued. But the Penn-
sylvania act of April 11, 1848, provides that, " in all oases
where, by the verdict of a jury, any debt or damages shall

have been found, or certified in favor of the defendant, he
shall be entitled to judgment and execution in like manner
as if the verdict had been in favor of the plaintiif, and the
defendant need not resort to a writ of scire facias as required
by the act of 1705 for defalcation."

That this is a " debt of record" we consider fally estab-

lished. Chief Justice Gibson, in the case of Dougherty's
estate, 9 Watts and S. 195, says that the scire facias is " only

a judicial writ, is no new suit, but a mere handmaid in the

original cause, and a step towards execution." Nor can we
regard it as being anything substantially, to all intents and pur-

poses, but a judgment by a court of competent jurisdiction,

that the defendant is entitled to recover of the United States

the sum certified by the jury to be due, after a full hearing

of the merits of the matters in controversy between the

parties.

II. The second question is, what is the effect of such a

judgment ?

It is well settled at common law that a judgment, where

the same matter is in issue, is conclusive, and binds parties

and privies. Such is also the decision of the Supreme Court

in the cases of Hopkins v. Lee, 6 Wh. 109, and The Bank of

the United States v. Beverley, 1 Howard, 134.' Ajudgment of

a court of the United States, though voidable for error, can-

not be impeached collaterally ; it is valid and binding until

reversed by a writ of error. Huffy. Hutchinson, 14 Howard,

586. A judgment of a State court has the same credit, valid-

ity, and effect in every other court within the United States,

which it had in the State where it was rendered. Hampton v.

McConnell, 3 Wh. 234. In the cases of Gard^sa v. Humes,

5 S. & E. 65, it is said : "In no case, nor under any circum-

stances, can the merits of the original judgment be inquired

into for the purpose of a defence to a scire facias:' In the case

oi Mills V. Duryee, 7 Cranch, 481, Mr. Justice Story says: "It

is argued that this act (26 May, 1790) provides only for the

admitsion of such records as evidence, but does not declare

the effect of such evidence when admitted. This argument

cannot be supported. The act declares that the record, duly

authenticated^ shaU have such faith and credit as it has m the



220

State court from whence it is taken If, in such court, it has

the faith and credit of evidence of the highest nature—^name-

ly, record evidence—^it must have the same faith and credit in

every other court. Congress have, thei-efore, declared the

effect of the records by declaring what faith and credit shall

be given to it."

It is argued that the United States cannot be sued, that a

set-off is a cross action, and that to hold that this balance

found due by the jury, was a debt against the United States,

would be contrary'to the doctrine that the sovereignty cannot

be sued. But the United States have already, to a certain

extent, consented that they may be sued, by the act allowing

a defendant to file a set-off. There is nothing in the law

which prohibits the defendant from having allowed to him a

larger sum than the United States are seeking to recover. If

the balance found due from the United States has not the

effect of a debt of record, what becomes of the provision of

the act of May 26, 1790, that a record shall have the same
faith and credit which it has in the State court ? "We can, in

fact, see no difference between the effect of a judgment be-

tween private persons, of this character, and a judgment in a

case where the United States are plaintiffe, except that the judg-

ment cannot be enforced by execution against the United
States. It is still a judgment upon the matters in issue, and
its payment is left not to the service of process, but to the

faith of the United States. In one sense there can be, accord-

ing to the argument for the United States, no debt whatever
against the United States, because they may refuse to pay any
claim, even the national debt, and no one has the power to

enforce the payment of it. But it would be an extraordinary

argument, that they did not owe a debt because they had not

themselves pointed out a means whereby a claimant could

recover what would be considered a debt between man and
man, and what is honestly a debt. And tliis is the very
question before ua, whether the United States do owe tliis

debt, not whether there is any process by which to enforce it,

for confessedly there is none. " The right of a court to issue

execution," says Mr. Justice Story, in the case of Milhv.
Durye% "depends upon its own powers and organization. Its

judgments may be complete and perfect, and have full effect

independent of the right to issue execution. * * Wo
can perceive no rational interpretation of the act of Congress,
unless it declares a judgment conclusive when a court of the
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particular State wliere it is rendered, would pronounce the
same decision." That the verdict and judgment thereon are
concliasive, also appears fi-om the 7th article of the amend-
ments to the constitution, which provides that " in suits at
common law, where the value in controversy shall exceed
twenty dollars, the right of trial by jury shall be preserved;
and no fact tried by a jury shall be otherwise re-examined in
any court of the United States than according to the rules of
the common law."

m. As to the interest upon the amount of the verdict, the
judiciary act of 1789, which provides that the laws of the
several States shall be regarded "as rules of decision," refers

this point to be determined by the laws of Pennsylvania.
The provincial act of Pennsylvania, passed in the year 1700,
1 Smith's Laws, 7, provides that "lawful interest shall be
allowed to the creditor for the sum or value he obtained judg-

ment for, from the time the said judgment Avas obtained till

the time of sale, or tUl satisfaction be made." By the act of

2d March, 1723, 1 Smith's Laws, 156, legal interest was fixed

at 6 per cent., and such is now the rate in Pennsylvania. In

the case of Fitzgerald v. Caldwell's Executors, 4 Dallas, 252, it

was decided, that interest was a legal incident to every judg-

ment, and this decision has been repeatedly affirmed. In

Bespvhlica v. Mitchell, 2 Dallas, 101, it was resolved that the

State was liable to pay interest as well as individuals. Upon
this subject the decision in the case of Thorndike v. The

United States, 2 Mason, 20, is in point. That was a case where

the United States were lawfully parties to a suit at law, and

as such were bound by the law which regulated the rights of

parties. Mr. Justice Story said :
" The United States have no

prerogative to claim one law upon their own contracts as cred-

itors, and another as.debtors. If, as creditors, they are enti-

tled to interest, as debtors they are bound also to pay it."

An argument has been addressed to us by one of the coun-

sel for the claimant, for the purpose of showing that under

the constitution a citizen may sue the United States without

their consent. But there are numerous dicta showing the

opinion of the Supreme Court to the contrary. It perhaps

would be promotive of justice, if the United States could be

sued Mr. Chief Justice Jay, in the case of Ghisholm v.

Georgia, 2 Dallas, 478, says: "I wish the state of society

was so far improved, and the science of government advanced

to such a degree of perfection, as that the whole nation could
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in tlie peaceable course of law be compelled to do justice, and

be sued by individual citizens." Mr. Justice Story, while

lamenting the absence of any provisions to enable the credit-

ors of the United States to sue, takes it for granted that such

provisions would be constitutional, and refers to the English

proceeding of a petition of right. Story's Conun., § 1672.

But the general liability of the United States to be sued, is

not a question before us. It is enough to say, that when the

United States voluntarily submit themselves to the jurisdic-

tion of a court, which is governed in its adjudications by the

laws of a particular State, and those laws provide that a bal-

ance found by a verdict of a jury against the plaintiff, shall

be " a debt of record," we "can conceive of no process of log-

ical reasoning which could induce us to consider a judgment
upon such a verdict^ as anything but a " debt of record,"

which the United States are bound to pay.

The opinion of the court is, that the United States owe the

claimant the sum of $188,496 06, with interest thereon, from
the 6th day of December, 1841, and we report a bill accord-

ingly.

COURT OF CLAIMS.

Stuuges, Bennett & Co. i

V. V OPINION.
The United States. 1

ScAEBUEGH, J., delivered the Opinion of the Court.

In this case the petitioners allege, that during the years

1847, 1848, 1849, and 1850, they imported into the United
States certain quantities of brandy and other liquors in casks,

and paid duties thereon at the rate of one hundred per centum,

not only on the value of the quantity of liquor ascertained by
gauge to be contained in the cask, but also on the value of the

quantity of liquor which had leaked out of the casks on the

voyage of importation ; and that they claim a return of the

moneys exacted from them as import duties on such leakage,

or non-imported liquors.

The petitioners refer in their petition to a statement pre-
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pared by the collector of New York, by order of the Secretary
of the Treasury, for a particiilar account of their claim. From
this statement, it appears that, under instructions of the Sec-

retary of the Treasury, the duties upon their importations

were levied according to their invoice value, without reference

to deficiencies, unless arising from accident at sea. It was
conceded in the argument submitted in this case that the leak-

age arose not from any accident at sea, but from other causes,

and that the deficiency was ascertained from the return of the

gaugers.

The act of Congress entitled "An act reducing the duty on
imports, and for other purposes," approved July 30, 1846,

imposed a duty of one hundredper centum ad valorem on brandy
and other spirits, distUled from grain and other materials im-

ported from foreign countries. According to the principles

settled by the cases of Marriott v. Brune, 9 How. E. 619

;

The United States v. Southmayd, Ibid, 637 ; and Lawrence v.

Caswell, 12 How. E. 488—this duty is imposed, not upon the

quantity of brandy which may have been purchased abroad,

but upon the quantity which actually arrives in the country.

In the case of Marriott v. Brune, duties had been imposed

upon importations of sugar and molasses made after the act

of 1846, according to invoice quantity ; tut the report of the

weighers and gaugers showed a deficiency between that quan-

tity and the quantity actually imported. Mr. Justice Wood-

bury, who delivered the opinion of the court, said: "The

general principle applicable to such a case would seem to be,

that revenue should be collected only from the quantity or

weight which arrives here. That is, what is imported; for

nothing is imported until it comes within the limits of a port.

(See cases cited in Harrison v. Vose, 9 Howard 372.) And

by express provision in all our revenue laws, duties are im-

posed only on imports from foreign countries, or the importa-

tion from them, or what is imported. (5 Stat, at Large, 548,

558 ) The very act under consideration imposes the duty on

what is imported from foreign countries. (P- 680. The Con-

stitution uses like language on the subject. (Article 1, §§8,

q ^ Indeed the general definition of customs confirms this

^Iw; for Ws McCullough(Vol.l, p,548): ^ Customs are

duties charged upon commodities on their being imported into

"SrtfiipXtterSefore can cover nothing which is

not a^tua^^Aght^into our limits. That i. the whole
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amount wliicli is entered at the custom-house ; that is all whicli

goes into the consumption of the country;—^that, and that

alone, is what comes in competition with our domestic manu-
factures ; and we are unable to see any principle of public

policy which requires the words of the act of Congress to be

extended so as to embrace more.
" When the duty was specified on this article, being a cer-

tain rate per pound before the act of 1846, it could of course

extend to no larger number of pounds than was actually en-

tered. The change in the law has been merely in the rate and
form of the duty, and not in the quantity on which it should

be assessed.
" On looking a little further into the principles of the case,

it will be seen that a deduction must be made from the quan-

tity shipped abroad whenever it does not all reach the United
States, or we shall in truth assess here what does not exist

here. The collection of revenue on an article not existing,

and never coming into the country, would be anomaly—

a

mere fiction of law—and is not to be countenanced when not

expressed in acts of Congress, nor required to enforce just

rights."

The same doctrine is directly applied to importations of

brandy, in the case of Lawrence, v. VasweU.

It is moreover held in these cases, tliat the quantity actu-

ally imported is to be ascertained by the gauger's return. In
the case of Lawrence v. Caswell, the question whether the

duty ought to be computed on the quantity stated in the in-

voice, or on the contents as ascertained by the gauger's return,

was, in terms, co^sidered by the court, and the decision was
that the duty ought to be computed on the latter, and that

this question was substantially the same with that decided in

the case of Marriott v. Brune. It may be true, as suggested

by the Solicitor, that there is no mode in which the quantity

imported can be ascertained without absolute certainty.; but

there can be no doubt, we think, that the decision of the su-

preme court recognizing the measurement by gauge as the

proper legal method fijr that purpose, is in conformity both to

the acts of Congress and to the usage of the Government of

the United States for more than half a century.

It is apparent, therefore, that the duties now sought to be

reclaimed^ were paid upon brandies not actually imported,

and, consequently, that they were not imposed by law.' Jf,

therefore, the petitioners be not entitled to relief, it is not bo-
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cause they have not paid the United States money which the
acts of Congress did not require them to pay, but because they
paid it under such circumstances as took from them the right
to require its re-payment.

Prior to the act of March 3d, A. D. 1839, an importer might
maintain an action for the recovery of the excess of duties, or
for the recovery of duties Ulegal'ly exacted against a collector,

in two classes of cases : 1st, where the payment was made for

unascertained or estimated duties ; and, 2d, where it was made
under protest. These two classes are distinctly recognized by
Dakiel, J., in the opinion delivered by him for the majority
of the court, in the case of Carey v. Curtis, 3 Howard's E.
243. He said : "It wUl be remembered that the two princi-

pal cases, in which collectors havff claimed the right to retain,

have been those of unascertained duties, and of suits brought,

or threatened to be brought, for the recovery of duties paid
under protest. It is matter of history that the alleged right

to retain on these two accounts, had led to great abuses and
to much loss to the public; and it is to these two subjects,

therefore, that the act of Congress particularly addresses

itself." Again: "Besides the litigation spoken of, and which
is said to lead to this result, is a litigation for duties paid

under protest, and not for over-payment of unascertained du-

ties." (9 How. 242.) Again: " Independently of this stat-

ute, the collector might have been sued for over-payments on
unascertained duties, as well as for duties paid under protest.

And it can hardly be reconciled with reason or consistency,

that Congress designed to preserve the right of suit in the one

case and deny it in the other. Yet, if these words would have

the force contended for by the defendant in error, they give

the right of action against the collector for duties paid under

protest only, leaving the party who has overpaid unascertained

and estimated duties no remedy but that of restoring to. the

Secretary of the Treasury." lUd. 244.

The effect of the act ofMarch 8d, 1839, was: to-take away the

right of action against collectors in both these classes of cases..

(Carey v. Curiis, 3 Howard's K. 236.) But by way of compen

sation to the importer for the loss of his remedy by action,,

this act made it the duty of the Secretary of the Treasury,,

where it should be shown to his satisfe.otion that in any case

of unascertained duties,- or duties paid under protest, more

money had been paid to the collector, or person acting as-

such, than the law required, should have been paid,, to take-

15
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the prescribed measures to have it refunded to the person en-

titled to the over-payment. It may be proper to remark at

this point, (1) that this act did not in any way affect, or pro-

pose to affect, the right of ,a party making an over-payment in

any case therein mentioned to re-payment ; and (2) that the

power which it confers upon the Secretary of the Treasury is

purely administrative, and in no sense judicial. If, therefore,

under this act, an importer, in a case either of unascertained

duties, or of duties paid under protest, paid to a collector more
money than he was by law required to pay, but could not

show to the satisfaction of the Secretary of the Treasury that

he had done so, he was without any enforceable remedy ; but

nevertheless, the action of the Secretary of the Treasury not

heiug judicial, but merely administrative, the implied contract

of the United States to refund to the importer what had been
taken or detained from him without authority of law, still re-

mained unsatisfied and undischarged.

Soon aiter the decision in the case of Carey v. Ouriis was
made, the act of February twenty-sixth, A. D. eighteen hun-
dred and forty-five, was passed. What changes in the law
were effected by it ? 1. It restored sub modo the right of ac-

tion against a collector in cases of duties paid under protest.

And, 2. It required the protest to be made in writmg and
signed by the claimant at or before the payment of the duties,

setting forth distinctly and specifically the grounds of objec-

tion to the payment thereof. It is as follows :
" That nothing

contained in the second section of the act entitled 'An act

making appropriations for the civil and diplomatic expenses

of the Government, for the year one thousand eight hundred
;and thirty-nine,' approved on the third day of March, one
thousand eight hundred and thirty-nine, shall take away, or

be construed to take away, or impair the right of any person

or persons who have paid or shall hereafter pay money as and
for duties under protest to any collector of the customs or

other person acting as such, in order to obtain goods, wares,

or merchandise, imported by him or them, or on his or their

account, which duties are not authorized or payable in part or

in whole by law, to maintain any action at law against such

collector or other person acting as such, to ascertain and try

the legality and validity of such demand and payment of du-

ties, and to have a right to a trial by jury touching the same,

according to the due course of law. Nor shall anything con-

tained in the second section of the act aforesaid be construed
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to autliome the Secretary of the Treasury to refund any du-
ties paid under protest ; nor shall any action be maintainfed
against any collector to recover the amount of duties so paid
under protest, unless the said protest was made in writing and
signed by the claimant at or before the payment of said duties,

setting forth distinctly and specifically the grounds of objec-

tion to the payment thereof." (5 Stat, at Large, 727.)
But this act is silent upon the subject of unascertained

duties. It mentions only duties paid under protest. It is

wholly inapplicable, therefore, to unascertained duties, and
the rights of an importer in reference to the latter remained
the same after as they were before the passage of that act.

The only remaining act of Congress at all connected with
the eubject is the act of August 8, A. D. 1846. The second

section of that act is as foUows :
" That the Secretary of the

Treasury be, and he is hereby authorized, out of any money
in the Treasury not otherwise appropriated, to refund to the

several persons entitled thereto such sums of money as have
been illegally exacted, by collectors of the customs under the

sanction of the '^Treasury Department,, for duties on imported

merchandise since the third of Mafrch, eighteen hundred and

thirty-three : Provided that, before any such refunding, the

Secretary shall be satisfied, by decisions of the courts of the

United States upon the principle involved, that such duties

were illegally exacted : And provided, also, that such de-

cisions of the courts shall have been adopted or acquiesced in

by the Treasury Department as its rule of construction." (9

Stat, at Large, 84.)

The statute has no application to unascertained duties. It

in terms only applies to duties illegally exacted. Now, unas-

certained duties, in the strictest sense of those terms, certainly

is applicable to a case like the one now under consideration,

are not illegally exacted. There can be no illegality as re-

spect them, except iii the detention of the over-payment after

the troe amount of duties has been legally ascertained.

When an entry is made, the collector jointly with the naval

officer or alone where there is none, is required by law to

make a gross estimate ofthe amount of duties on the goods

entered and if the goods be entered for home consumption

and not warehoused, no permit will be granted for landmg

them until such estimated duties are paid. (1 Stat, at Large,

p. '664, 1 49 ; 1 Ibid., p. &7B, § 62 ; 9 Ibid.,v. 53, § 1.) And if it

be nec^sary, in order to ascertain the duties thereon, to weigh,
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gauge, or measure the goods, they cannot, without the consent

of the proper officer, be removed from the place where they

are land!ed, before they hare been weighed, gauged, or raeaa

ured; and if spirits, before the proof or quality and quantity

thereof are ascertained and marked thereon, by order or un-

der the direction of the proper officer for that purpose. (1

Stat; at Large, p. 665, §51.) So far, thereforct from unas-

certained duties being duties illegally exacted, they are always

demanded and paid in strict conformity to law. The very

terms imply that duties are, to some extent, imposed and pay-

able in the particular case, but that the true amount is un-

known and unascertained at the time of payment.

The law, in its requirements upon this subject, looks both

to the security of the United States and to the interests of the

importer; the just demands of the United States are secured

by the payment of the estimated duties, and the goods are

liberated without any unnecessary delay, so that they may at

once go into the possession of the importer and enter into his

business. But the object, as regards the United States, is to

secure their just demands, and nothing more ; and the pay-

ment is made under an implied contract on the part of the

LTnited States, that the excess, if any, beyond the amount of

duties actually imposed by law, shall be refunded to the im-

porter. There can be no doubt, then, that in the legal sense,

unascertained duties are never illegally exacted, and, conse-

quently, that the second section of the act of August 8, 1846,

does not apply to them.

According to these principles, the case under consideration

is, in its nature, a case of unascertained duties ; but it is in-

sisted on the part of the United States, that at the time when
the importations which it embraces were made, the duties

thereon, under a regulation of the Treasury Department,
were required to be computed on the invoice quantity, and
that the duties in question were therefore ascertained at the

time of their payment. Without pausing to inquire whether
the consequences deduced from tms regalation would neces-

sarily have followed, it is sufficient to remark, that the regu-

lation itself was in conflict with law and invalid.

—

Marriot v.

Brurw; The United States v. Soutkmayd; Lawrence y. Gaswell.
" The Secretary of the Treasury is bound by the law, and

although in the exercise of his- discretion he may adopt neces-

sary forms and modes of giving effect to the law, yet neither

he nor those who act under him can dispense with or alter
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any of ite provisions. It would be a most dangerovjs
principle to establish, that the acts of a ministerial officer,

when done in good faith, however injurious to private
rights and unsupported by law, should afford no ground for

legal redress." Per Mr. Justice McLean, in Tracey v. Swari-
loout, 10 Peters' R. 95.

"Any instructions from the Treasury Department could
not change the law." Per Mr. Justice Thompson, in Elliott

V. Swartwout, 10 Peters' R. 185.

"The various circulars from the Treasury Department,
which have been referred to, and which have been construed

in some cases to permit the deduction of the quantity not

really arriving in this country, and in others to forbid it, are

entitled to much respect in deciding on the true meaning of

the revenue laws ; but when contradictory or obscure, they

furnish less aid, and are never decisive or incontrollable."

Per Mr. Justice Woodbury, in Marriott v. JBrune, 9 Howard's

R. 634, 635.
"

,

" The orders as well as the opinions of the head of the

Treasury Department, expressed in either letters or circulars,

are entitled to much respect, and will always be duly weighed

by this court ; but it is the laws which are to govern, rather

than their opinions of them : and importers, in case of doubt,

are entitled to have their rights settled by the judicial expo-

sition of these laws rather than by the views of the Depart-

ment. (Marriott v. Brune^ 9 Howard, 634, 635.) And
though, as between the custom-house officers and the Depart-

ment, the latter must by law control the course of proceed-

ings, (5 Stat, at Large, 566,) yet as between them and the im-

porters, it is well settled that the legality of all their doings

may be revised in the judicial tribunals. Tracy et al. v.

SwaHwmit, 10 Peters, 95 ; United States v. Lyman, 1 Mason's

0. C. 534 ; Opinions of Attomeys-General, 1015." Per Mr.

Justice Woodbury, in Greely v. Thompson, 10 Howard's

R- 234. _ ^ ^ . t.

The regulations of the Treasury Department referred to by

the Solicitor cannot, therefore, have the influence or effect-

claimed for it in his argument. The duties in question here

are in their nature, under the acts of Congress, unascqrtamed

at the time of their payment, and no regulation of the Treas-

ury Department could deprive the petitioners of the right

v^ted m them by law so to consider and treat them. Ihe
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obvious reason is, that no such regulation can change the su-

preme law of the land.

This, then, being a case of unascertained duties, itwaa com-

petent for the Secretary of the Treasury, under- the act, of

March 3d, 1839, which, for this purpose, is still in force, if it

had been shown to his satisfaction that more money had been,

paid to the collector than the law required should, have been

piaid', to have taken the measures presented by that act tO/

have it refunded to the petitioners. But this, the petitioners

allege, he has refused to do upon the grounds that no protest

was made, and that a portion of the claim was barred by the

statute of limitaitions. The petitioners, therefore,, are entitled

to relief unless the action of the Secretary of the. Treasury is

conclusive against them. We have already stated, that the

power of tile Secretary ofthe Treasuiry under that act.is purely

administrative^ and in no sense judicial. This is sufficiently

obvious from the very terms of the act. It did not vest the

Secretary of the Treasury with the power of deciding, upon
the'rightB'of the claimant, except to- the extent that he might
be required to act upon them. It made it a condition pre-

cedent to the party's right to the Secretary's warrant upon
the Treasurer for the over-payment, that he should satisfy

the former that his claim belonged to one of the classes, men-
tioned in the act, and was well founded. This mode of re-

dress was thus conditioned and restrained, and for wise and
good reasons. It would not have been either proper, or

politic to have authorized a payment out of the public tceas^

ury, to a party whose rights had not been regularly adJLudi-

cated and legally ascertained, except upon the very condition

imposedby the statute, that he should show to the satisfection

of the head of the Treasury Department that his case was one
for which- the statute meant to provide. . It was not designed

that he should obtain relief from a ministerial officer; unless

his case was shown to be. one on which such officer could act

with entire safety to the public interests. If he failed to show
such a case, then he feiled to. obtain the benefit of the statut-

ory remedy; but it was not designed, that his rights should
be otherwise affected. The implied, contract of the United
States, in a case of unaseertained duties to. refund the over-

payment, would stUl continue in full vigor—the decision of
fte SeeretaiDy of the Trep,sary affeating.merely hisi own official

action, and nothing- more. And it is no answer to this view,
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that m such a case the party was without remedy, except by
an appeal to the legislative department of the government-
for if that were sufficient, then there would be but few cases
of contract of which this court could take cognizance.

[Testimony to be taken accordingly.]

COURT OF CLAIMS.
James Beatty's Executor, )

V. y OPINION.
The United States. 1

SOARBUKGH, J., delivered the Opinion of the Court.

James Beatty, late a merchant of the city of Baltimore,
imported from Calcutta, into Baltimore, in January, A.D.
1845, by the barque Active, 8,197 bags of saltpetre, usually
denominated crude saltpetre, and made due entry of the same
for consumption, at the collector's office ; and in his entry he
erroneously, and by mistake, and for want of a knowledge of
its character, described 2,197 bags thereof as " partially re-

fined saltpetre," and 1,000 bags as "crude saltpetre," and fi-ee

from duty, when the entire importation was " crude saltpetre."

The entire importation was reported by the revenue officers

as "saltpetre partially refined," and a duty thereon, at the
rate of i of one centner pound, amounting to $1,548 rA, was
exacted of the importer and paid by him. So much of the
duty as was exacted on the 1,000 bags—amountingto $461 J^Vi
was paid under protest, and subsequently recovered in an
action instituted by the importer against the collector.

The petitioner alleges, that the whole importation was
" crude saltpetre ;" that there is no such thing known in com-
merce as "partially refined saltpetre ;" and that, in the com-

mercial sense, all saltpetre is included under two denomina-

tions: "refined saltpetre," and "crude saltpetre."

We are obliged, at the present stage of this case, to assume

that these allegations are true. The rule is well settled, that

the denomination of articles in tariff Ja^vs, is to be construed

accordin;? to the commercial understaiiding of the terms used;
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and that, whether the imported article is or is not known in

commerce by the words or terms used in the tariff law, is a

question of fact, and not of law.— United States v. 112 (3asks

of Sugar, 8 Peters' R. 277; Elliot v. Swartwout, 10 Peters,

151, 153 ; United States v. Breed, 1 Sumner's E. 154 ; Two
Hundred Chests of Tea, 9 Wheaton's R. 430 ; Curtis v. Martin,

3 How. R. 106 ; Lawrence v. Allen, 7 How. R. 785, 79&-'7.

We also assume that, if there be *any case to which the

statute law concerning protests is fully applicable, this is such

a case. As, therefore, no protest was made quoad the subject

now claimed, the question is directly presented for the con-

sideration of this court, whether the want of the protest is con-

clusive against the petitioners.

In order to present an intelligible view of this question, it

is proper to consider it (1) as if the acts of Congress of March
3, A. D. 1839, and February 26, A. D. 1845, had not been
passed; and then (2) to inquire how far it is affected by those

acts.

(1.) First, then, what would be the rights of the petitioner

if the acts of 1839 and 1845 had not been passed?
There can be no doubt, taking as we must for the present,

the allegations of the petitioner to be true, that the money
now claimed was paid to the United States by James Beatty,

upon the supposition that the saltpetre entered "as partially

refined saltpetre," was " partially refined saltpetre;" that in

fact it was " crude saltpetre ;" that, being "crude saltpetre,"

it was, under the act of 1842, free from duty ; and that the

money would not have been paid if the fact, that the subject

on which the duty was assessed was " crude saltpetre," had
been known to the importer. This, then, is a case where
money, to which the party receiving it was not entitled, was
paid under a mistake of fact, and it would not have been paid
if the fact had been known to the party making the payment.
In such a, case, between man and man, the doctrine is too

well settled to admit of doubt or question, that an action

would lie to recover back the money, and that it would be
unconscientious to retain it.

An impression at one time existed that, in order to recover

back money paid under a mistake of fact, the party must
show that at the time of payment he not only did not know
the fact, but that he had no means of knowing it. The im-
pression was to some extent countenanced in the case of Bilhie

V, Lum,ley, 2 East. R. 469 ; but it was founded chiefly on the
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dictum of Mr. Justice Bayly in the case of Milnes v. Duncan,
6 Barn. & Or. 671. It has, however, long since been aban-
doned. The more just and reasonable doctrine, that the
knowledge of facts, which would disentitle a party from re-

covering, must be a knowledge existing in the mind at the
time of payment, is now well established. Kelly v. Sohtri, 9
Mee. & W. 54; Bell v. Gardiner, 4 Man. & Gr. 11. Hence,
where a party once had fiill knowledge ofa feet, which he had
forgotten at the time of making the payment, his forgetfulness

of it was such a mistake of fact as entitled him to recover
back the money. Kelly v. Solari. In that case, Parke, B.,

said : "If money is paid under the impression of the truth of

a fact, which is untrue, it may, generally speaking, be re-

covered back, however careless the party paying may have
been in omitting to use due diligence to inquire into the fact."

•It may often happen that the possession of the means of knowl-
edge would afford strong evidence of actual knowledge, but
there is no conclusive rule of law that, because a party has the

means of knowledge, he has the knowledge itself BeU v.

Gardiner. Although, therefore, James Beatty might, by in-

stituting the proper inquiry, have ascertained that there is no
such thing known in commerce as " partially refined salt-

petre," and that his whole importation was what is denomi-

nated in trade " crude saltpetre," yet, if at the time of payment
he did not actually know this, he paid the duties thereon

under such a mistake of fact as would, if it were a case

between man and man, entitled him to recover the money
back.

Prior to the act of March 3, A. D. 1839, there were two

modes of proceeding in such cases as the present: first, by a

suit against the collector ; and second, by petition to the legis-

lative department of the government. If this case had oc-

curred before the passage of the act of 1839, and while the

money was still in the hands of the collector, the importer had

given him notice of the mistake, and that he meant to hold

him personally responsible for the money, or, to use what

seems to be the technical language applicable to this subject,

had protested against its payment, there can be no doubt that

an action therefor might have been maintamed agamst the

collector Mliott v. Swartwout, IG Peters' E. 137 ;
Swartwout

V. Gihxm, 8 How. E. 110. And there can be as little doubt

that although such notice or protest was essential to the main-

tenance of the action against the collector, it was m no way
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necessary to the support of the petition to the legislative de-

partment of the government. We speak now of both these

modes of proceeding as alike applications for justice ; for, we
hold, that in such a case as the present, a party was entitled, as

a matter of right, to relieve as much under the one as under

the other. The only difference between them was, not in his

right to redress, but that in the action against the collector he

had an enforceable remedy, whereas, in his petition to Con-

gress, he had not an enforceable remedy.

., The right to recover in the action against the collector was

bas^d upon a well-settled doctrine of the law of agency, that

where money is illegally demanded and received by an agent,

he cannot exonerate himself from personal responsibility by
pstying it over to his principal. It proceeded upon the assump-

tion that the money sued for belonged to the party paying it,

axtd not to the agent's principal. The object of the notice was
merely to warn the collector that the party meant to hold him
personally responsible for the money. There was no prescrib-

ed form in which it was to be given, nor was it necessary that

it should be in writing.

—

Ibid. The action had its origin in

the principles of the common law, and was governed by them.

The grounds on which it was maintained are well stated by
Mr. Justice Daniel, in the case of Gary v. Curtis, 3 How. E.

250. He said: "We all know that this action for money
had and received is founded upon what the law terms an im-

plied promise to pay what in good conscience the defendant

is bound to pay to the plaintiff. It being in such a case the

duty of the defendant to pay, the law imputes to him a prom-

ise I to pay. This promise is always changed in the declara-

tion, and must be so changed in order to maintain the action.

It was upon this principle that the action for money had and
received was sustained in the case of Elliott v. Swarii^ouL

There money had been taken by the collector for duties which
were not imposed. This money lawfully belonged to the

plaintiff; it was the duty, therefore, of the collector to pay it

back to him. The collector was not bound to pay it to the

treasurer, for the law did not command this disposition of it.

It did not belong to the United States, who had no right, ;

therefore, to demand it of him, and could not have recovered

it against him, in a suit, if he had paid it back to the true

owner. It being the duty of the collector to return what he
had unlawfully taken, the law implies on his part a promise
to do so ; and on this implied promise, arising or inferred
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from a duty imposed upon him, tlic action was maintained.
The protest and notice were to him of no farther importance
than to warn him to hold over, and to take away an excuse
he might otherwise have had from payment to his principal.
It was his duty, as the law then stood, not to pay over, but to
{)ay back to the party from whom he, had collected without
^al authority, when warned that this party should look to

hioa for reimbursement, and not to his principal." These re-

marks require no comment. They fully sustain the views
which we have presented.

If, however, the party had not discovered the mistake, or
having discovered it, had not made his protest or given notice

to the collector, before the latter had paid the money to the

treasurer, no action could have been maintained against the
collector. But still the money, which had been collected for

duties not imposed by law, and which, therefore, did not
belong to the United States, could not have become the prop-

erty of the United States by the mere payment of it to the

treasurer. The position that such a payment would have pro-

duced such a result, cannot be sustained upon any principle

of law, or of reason, or of justice, or of Christian morals. How
could right have been done between the injured importer and
the United States otherwise than by a payment of the money
—the money of the importer which, by mistake, had fallen

into the public treasury? In such a case existing between
man and man there is no room for doubt as to the right of re-

covery ; and where it occurred between the government and
an individual, the obligation of the government to repay the

money rested upon the same principle. There was not, and
in the nature of things there could not have been one measure

of justice between man and man, and another between the

United States and an importer. The same rule of right and

justice governed both cases. As against the United States,

although there was no remedy in the ordinary courts ofjustice,

yet an application could have been made by petition to the

legislative department of the government ; not for a favor, but

for justice; not for a mere gratuity, but for a legal right. To

retain money thus falling into the public treasury, was as un-

conscientious in the United States as it would have been in

an individual who had received money under similar circum-

stances ; and the legal duty or liability to repay it was the

same in both.
-r> i

Such was the law prior to the act of March 3 A. D. 1839,
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(2.) We come now to inquire how far the question, whether

the want of a protest is conclusive against the petitioner, ^is

affiected by the acts of 1839 and 1845.

The act of 1839 took away the right of action against the

eoUector {Gary v. Curtis, 3 How. E. 236); but it did not tafee

away, or in any manner affect or impair, the right of petition

to the legislative department of the government ; nor is there

one syllable in that act which favors the idea that, in order to

constitute a legal demand against the United States for repay-

ment of money paid for duties not imposed by law, a protest

is necessary.

The act of February 26, A. D. 1845, is as follows: "That
nothing contained in the second section of the act" of March
3, A. D. 1839, " shall take away, or be construed to take

away or impair the right of any person or persons who have
paid or shall hereafter pay money, as and for duties, undar
protest, to any collector oi the customs, or other person acting

as such, in order to obtain goods, wares, or merchandise,

imported by him or them, or on his or their account, which
duties are not authorized or payable in part or in whole by
law, to maintain any action at law against such collector, or

other person acting as such, to ascertain and try the legality

and validity of such demand and payment of duties, and to

have a right to a trial by jury touching the same, according

to the due course of law. Nor shall anything contained in

the second section of the act aforesaid, be construed to author-

ize the Secretary of the Treasury to refund any duties paid

under protest ; nor shall any action be maintained against any
collector, to recover the amount of duties so paid imder pro-

test, unless the said protest was made in writmg, and signed

by the claimant, at or before the payment of said duties, setting

forth distinctly and specifically the grounds of objection to

the payment thereof." (5 Stat, at Large, 727.)

Prior to the act of 1839, as we have seen, an action might
have been maintained against a collector, provided there was
a protest or notice. In that action the importer had the right

to have " the legality and validity of" the " demand and pay-

ment of duties" ascertained and tried, and " to a trial by juij

touching the same, according to the due course of law." This
is undeniable. The only object of the notice was to warn the

collector not to pay over, and that he would be held person-

ally responsible for the money. The question of " the legality

and validity" of the demand and payment of the duties did
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not depend upon the notice or protest, but altogether upon
other grounds. It is true, that the failure to make any objec-
tion to the payment, or, in other words, to make a protest,

might have afforded evidence that the payment was voluntary;

but, according to the principles of the common law which
governed the action, the failure to protest could have had no
other legal effect or operation upon the question of "the
legality and validity" of the " demand and payment" of the

duties. It would have had no effect whatever upon that

question in a case where the payment was made under a mis-

take of fact ; because such a payment was never regarded as

voluntary^ in the technical sense of that term. It is obvious,

therefore, as we have already shown, that the protest was not

essential to the validity of the demand against the United

States, ajid was in -no respect necessary to support the petition

to the legislative department of the Government for a repay-

ment of the money. The want of a protest could be used on

the hearing of such petition for no other purpose than that

for which it could be used upon the question of the legality

and validity of the demand of the duties in the action against

the collector, namely, as evidence that the payment was volun-

tary. We do not mean to be understood as embracing in

these remarks the question, whether the failure to make
objection to the payment of duties could in any case operate

by way of an estoppel in pais. That question , whenever it shall

arise, must depend upon its own principles, and cannot affect

the correctness of the views which we have presented.

The question now to be considered is, didTthe act of 1845

produce any change in these respects? That act was, to

some extent, a declaratory statute. The Supreme Court, in t^ie

case of Gary v. Curtis, had held that the act of 1839 took

away the right of action against the collector ;
and the act of

1845 in substance declares that it was not tlie intention of

Congress that the act of 1839 should have that effect. Its

terms have already been quoted. As regards the action

against the coUector, the only essential change which the act

^ 1845 seems to have made, is to require that the protest

shall be "in writing, and signed by the claimant, at or before

the payment of the duties, setting forth distinctly and specifi-

cally the grounds of objection to the payment thereof There

is nothing in that act which either expressly or by implication

shows an intention to do more. The words used are plam

and we cannot intend that the legislature meant anything
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more than it has expressed. We do not sit here to enact laws

;

liat important power is entrusted exdnsively to the legislative

department of the government. It is onr busiaess to declare

what the law is in the particular case which we are called

upon to decide. In the construction of a statute, "whsi words
of a plain and definite import have been used, we are not at

liberty to disregard them. Where such words are used, the

only safe course is to adhere to the words, and to colhet the

intention of the legislature from them. It has been the expe-

rience of the most enlightened judges, that it is dangerous to

depart from the plain and obvious meaning of the words of a
statute. We are not at liberty to presume the intentions ol'

the legislature, but we must collect them from the words of
the statute ; and we have nothing to do with the policy of the

law. " This is the true sense," says Mr. Dwarris, " in w&ich
it is so often impressively repeated, that judges are not to be
encouraged to direct their conduct 'by the crooked cord of
discretion, but by the golden metwand of the law ;'

i. e. not

to construe statutes by equity, but to collect the sense of the

legislature by a sound interpretation of its language, accord-

ing to reason and grammatical correctness."—1 Dwarris on
Statutes, p. 702, 703. We are constrained, therefore, to say,

that there is nothing in the act of 1845 which indicates an
intention to give to the action against a collector a different

legal effect from that which it had prior to the act of 1839.

The failure to make a protest is no more conclusive against

an importer now than it was before the passage of the act of

1845.

But it is supposed that some remarks made by Mr. Chief

Justice Taney, in the ease of Lawrence v. Gaswsll, (13 How.
R. 496,) militate against these views. Those remarks are as

follows: " But- it is proper to say, in order that the opinion

of the court may not be misunderstood, that when we speak

of duties illegally exacted, the court mean to confine the opin-

ion to cases like the present, in which the dy.ty demanded! was

paid under protest, stating specially the ground of objection.

Where no such protest is made, the duties aire not ilegally

exacted in the legal sense of the term. For the law has con-

-fided to the Secretary of the Treasury the power of deciding,

in,, the first instance, upon the amount of duties due on the

importation. And if the party acquiesces, and does not by
.his protest appeal to the judicial- tribunals, the duty paid is

not legally exacted, but is paid in obedience to the decision
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of tlie tribunal, to wHcli the law has confided the power of
deciding the question.

"Money is often paid under the decision of an inferior
court, without appeal, upon the construction of a law which
is afterwards, in some other case in a higher and superior
court, determined to have been an erroneous construction.
But money thus paid is not illegally exacted. Nor are duties
illegally exacted where they are paid under the decision of
the collector, sanctioned by the Secretary of the Treasury,
and without appealing from that decision to the judicial tri-

bunals by a proper and legal protest. Nor are they within
the principle decided by the court in the case before iis."

It must be conceded, that this language should be construed
with reference to the case before the court, and considered in

connection with the context. The case was, an action brought
against a collector under the act of 1845. The context is as

follows :
" The duty of 100 -per cent, ad valorem was charge-

able on the quantity of brandy actually imported, and not on
the contents stated in the invoices. This overcharge was
therefore illegally exacted, and the defendants in error were
entitled to recover back the amount." If this language had
gone forth to the world unexplained, the learned Chief Justice

might have been understood as announcing a principle which
he did not mean to announce. Taken by itself, it in plain

and unambiguous terms, declares, that where there is an
overcharge of duty, the duty is therefore illegally exacted,

and the party paying is entitled to recover back the amount.

Nothing is said about a protest, or of what character the pro-

test shall be. And yet this language was used in a case

occurring under the act of 1845. Without an explanation,

the opinion of the Supreme Court might have been under-

stood to be, that a protest is not necessary to sustain such an

action. In order, therefore, that the opinion of the court

might not be misunderstood, the Chief Justice proceeds to

give the explanation, which is to be found in the remarks

which have been quoted. The whole object of it was more

ftdly to declare the grounds on which an action, under the

act of 1845, can be maintained.

Much stress was laid in the argument of this case upon this

language : " Where no such protest is made, the duties are not

illegally exacted in the legal sense of the term." It was urged

with great earnestness, that it was used in its broadest and

most o-eneral sense. But it is clear that it is not to be so un-



240

derstood. Its object was to explain tlie meaning of that " ille-

gal exaction," which the learned judge had just said would
entitle a party to recover back the money paid, in an action

against the collector. He accordingly, in substance, says that

to maintain such an action, the law requires a protest, stating

specially the ground of objection, and in the sense of that law
there can be no illegal exaction without such a protest. This

was indubitably his meaning. He would justly be regarded

as using language wholly extra-judicial, if he is to be under-

stood in any other sense.

It was urged by the solicitor that the Chief Justice is to be
understood as giving an exposition of the act of August 8, A.
D. 1846. We think that there is no just ground for suppos-

ing that such was his intention.x That act in no way related

to the case which he was considering. It had not been refer-

red to by counsel, nor was a reference to it necessary to the

elucidation of his views. And besides, if the Supreme Court is

to be understood as putting a construction upon the act of 1846,

then it follows, that in the opinion of that court, no duties can
be duties illegally exacted within the meaning of that act, unless

they were paid under the protest required by the act of 1845.

But many of the cases provided for in the second section of

the act of 1846, originated long before the act of 1845,

for it expressly embraces " such sums of money as have been
illegally exacted * * * * since the third of

March, eighteen hundred and thirty-three." Prior to the act

of 1845, it was not usual in a protest to state the grounds of
objection, nor was it necessary to do so. The construction,

therefore, imputed to the Suprenie Court, if adopted, would,
in all probability, to a great extent, repeal the act of 1846.

The remarks which refer to the decision of the Secretary of

the Treasury, are to be explained in the same way as those

which we have already particularly noticed. And, moreover,
it was not the intention of the Supreme Court to characterize

the decision of the Secretary of the Treasury as a judicial de-

cision ; for no part of the judicial power, under the Constitu-

tion of the United States, can be conferred upon an executive
officer. Every ministerial officer is obliged to make a decision

in the first instance, in every case in which he is called upon
to act.

If the act which he is required to do be executive, and not

merely ministerial in its character, his decision is final as re-

gards executive action, and no appeal lies from it to the courts,
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nor can they revise lus judgment. Decatur v. Paulding, 14
Peters' R. 497 ; Bradshier v. Mason, Q How. R. 92. But it

is not conclusive upon the rights of the party interested in the
sense in which a judicial decision would be. He would still

be entitled to appeal to Congress. 14 Peters' E. 522 ; Bee-

side V. Walker, 11 How. R. 272.

It was such a decision, on the part of the Secretary of the

Treasury, to which the Chief Justice referred ; and all that he
meant to say was, that if the importer does not appeal from it

to the judicial tribunals, in the manner prescribed by the act

of 1845, he cannot maintain an action under that act against

the collector ; but in the sense of that act the duties are not
illegally exacted.

That the Chief Justice is to be understood as we understand
him, is rendered yet more manifest by what was said by him
in the case of Mason and Tullis v. Cane, in the circuit court of

Maryland. In that case there was a protest, but not such a

protest as the act of 1845 requires, and the action failed on that

ground. In delivering the opinion of the court the ChiefJustice
said :

" It is unnecessary, therefore, to inquire whether the

objections now made would have been valid if set forth in the

protest. If improperly charged, it is, no doubt, yet in the

power of the administrative department to do justice to the

claimant. But no action can be maintainedunderthe act of1845."

Now, it seems to us that if it was the opinion of this learned

judge, that where there is no protest duties are not illegally

exacted, understanding those terms in their largest and most
comprehensive sense, but on the contrary, however improper-
ly they be charged, or under whatever circumstances they be
paid, if there be no protest, the party has no just claim or le-

gal demand against the United States for re-payment, he could

not have made the suggestion, that nevertheless, in such a case

the administrative department would have it in its power to

do justice to the claimant. Upon the hypothesis that his

opinion goes to the extent contended for, he must have con-

sidered that justice had already been done according to law,

and did not still remain to be done anywhere—that the claim

had been adjudicated and settled by " the decision of the' tri-

bunal to which the law has confided the power of deciding

the question," and the money paid without appeal to a higher

tribunal. He surely did not suppose that the administrative

department could give relief in a case so> circumstanced.

But it is urged that the suit against the collector is substan-

16
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tially a suit against tlie United States, and that, tlierefore, if

a party fails to avail himself of that remedy, he can have no

just claim against the United States. In the case ot Mason
and Tullis v. Kane, to which we have already referred, the fol-

lowing remarks were made by Mr. Chief Justice Taney :
" For

this suit, although in form against the collector, for doing an

unlawful act, is in truth and substantially, a suit against the

United States. The money is in the treasury, and must be

paid from the treasury if the plaintiff recover. And as the

United States cannot be sued and made defendants in a court

of justice without their consent, they have an undoubted right

to annex to the privilege of suing them any conditions which
they deem proper. And in the exercise of this power they

have granted this privilege in the form of a suit against the

collector, where duties are supposed to be over-charged, upon
condition that the claimant, when he pays the money, shall

give a written notice that he regards the demand as illegal, and
means to contest the right of the United States in a court of

justice ; and stating also, at the same time, distinctly, the spe-

cific grounds upon which he objects. This is the condition

upon which he is permitted to sue the collector, and thus to

appeal from the administrative to the judicial department of

the government. It is a condition precedent." But it must
be recollected that this was the very case in which the same
distinguishedjudge said

: '

' Ifimproperly charged, it is, no doubt,

yet in the power of the administrative department to do justice

to the claimant." We have already shown, that the latter re-

marks are wholly inconsistent with the conclusion which has
been deduced from the former. The consequence of a failure

to make a proper protest is clearly and forcibly stated in the

concluding sentence of the opinion of the court: , "But no ac-

tion can be maintained under the act of 1845."

The truth is, that in order to give to the act of 1845 the con-

struction contended for on the part of the United States, it

would be necessary to insert in it words which it does not
contain. It seems to contemplate two modes of reimbursing
to an importer money paid for duties not imposed by law>

—

the one by the action of the Secretary of the Treasury, and
the other by a suit against the collector. Both these modes,

,

by the express terms of the act, require a protest in writing,

signed by the claimant, stating the grounds of objection. But
there is sfcDl another mode known to the law, and familiar in
the practice of the government. It is by petition to the legis-
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lative department of the government, and is not embraced by
the act of 1845. In order to embrace it by 'that act words
must be added liiesreto, or inserted therein, to the following

effect : " Nor shall any money paid for duties, not imposed by
law, be refunded by the United States to any claimant, unless,

at or before the payment thereof, he make such a protest as is

required by this act." To add words like these to a statute is

farlseyond the power of the judiciary. It falls exclusively

Avithin the province of the legislature. However much
we might suppose that an enlightened public policy re-

quires that such a provision should be made by law, we have
no authority to make it. In the construction of a statute, we
can only declare what it is, not what it ought to be.

The condition, then, of the petitioner, at the time of the

passage of the act of Congress establishing- this court was, that

he had a just claim against the United States for money paid

them by mistake for duties not imposed by law, but no en-

forceable remedy for its recovery. He had, by reason of the

very mistake under which the payment was made, lost his

remedy against the collector, and the Secretary of the Treas-

uryhad decided that his claim is "inadmissible under the laws."

But his right to petition the legislative department of the gov-

ernment still remained in iinimpaired vigor. His claim, as ali,

its origin, still rested on an implied contract on the part of the

United States to repay him the money. This money was his

property, not theirs ; and they were obliged, by the ties of

natiixal justice and equity, to refand it ; and, being so obliged,

the law, according to principles universally acknowledged,
{Carey v. Curtis, 3 How. R. 249,) had implied a promise on
their part to repay it to hitn. This promise had not been per-

formed. The money was still in the Treasury of the United
States, and his right to demand its re-payment had not been
waived or released. On the contrary; his claim still continued

unsatisfied and undischarged. But the act to which we have
referred makes it the duty of this court to " hear and deter-

mine all claims founded upon any law of Congress, or upon any
regulation of an executive department, or upon any contract,

expressed or implied, with the Government of the United

States." (10 Stat, at Large, p. 612.) This case comes with-

in the very words of that act. It is emphatically one of the

cases for which it was designed to provide. It is neither more
nor less than a claim founded on an implied contract with the

Government of the United States. It seems to us, therefore.
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that if it be sustained by proof, the petitioner's right to relief

is unquestionable.

Let an order be made authorizing the taking of testimony

in this case.

COURT OF CLAIMS.

Sturges, Bennett & Co.
j

V. y SECOND OPINION.
The United States: \

SCABBURGH, J., delivered the Opinion of the Court

In the years 1847, 1848, 1849, 1850, and 1851, the petition

ers imported large quantities of brandy and whiskey in casks.

The quantity entered and appearing on the invoices largely

exceeded the quantity ascertained by the return of the

gangers, and under a regulation of the Treasury Department,

then existing, duties were levied on the whole invoice quan
tity, without making any deduction for deficiencies shown by
the returns of the gangers. The several sums of money paid

by the petitioners on such deficiencies amounted to the sum
of two thousand and sixty-eight dollars.

When this court considered the question, whether testi-

mony should be ordered in this case, it was assumed that on
the entries the duties were paid as estimated or unascertained

duties. "We then held, that the regulations of the Treasury
Department, under which duties were levied on the deficien-

cies shown by the returns of the gangers, was unlawful, and
that the petitioners are entitled to relief against the United
States for the amount so levied.

It now appears, from the evidence, that much the larger

portion of the brandy and whiskey imported by the petitioners

was warehoused, and that the duties on the deficiencies in

such importations were paidon the re-delivery of the liquors to

them &om the warehouses. The act of August 6, A. D. 1846,
establishing the warehousing system, requires the goods
warehoused "to be kept with due and reasonable care, at the
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charge and risk of the owner, importer, consignee, or agent,

and subject at all times to their order, upon payment of ihe

proper duties and expenses, to be ascertained on due entry

thereof, for warehousing, and to be secured by a bond of the

owner, importer, or consignee, with surety or sureties to the

satisfaction of the collector, in double the amount fef the said

duties, and in such form as the Secretary of the Treasury
shall prescribe." (9 Stat, at Large, p. 53.) , The condition of

the bond prescribed by the Secretary of the Treasury, under
this act, is as follows :

" The condition of this obligation is

such, that if the above bounden, (here insert the names of the

principal and sureties,) or either of them, or either of their

heirs, executors or administrators, shall, and do, at or before the

end of one year, to be computed from the day on which
the goods, wares, and merchandise entered for warehousing
by or for the above bounden, (insert the name of the princi-

pal,) as imported in the , master, from —;

,

as per entry, made at the port of
,
(insert the first port

of entry,) and dated the day of , in the year
aforesaid, shall have been deposited thereat in public store,

well and truly pay, or cause to be paid, unto the collector of

the customs for the port of , for the time being, the sum
of "ioo" dollars, or the amount of the duties to be ascer-

tained as due and owing on the aforesaid goods, wares, and
merchandise, or shall otherwise secure, or cause the amount
of said duties to be secured, conformably to law, then this ob-

ligation to be void ; else to remain in full force and virtue."

1 Mayo's Synopsis, p. 331.

The regulation of the Treasury Department, which, during
the whole period embraced by the importations made by the
petitioners, required the collector to exact duties on the in-

voice quantity of liquors imported, without making any de-

duction for deficiencies which might appear by the returns of
the gangers, originated in a misconstruction of the tariff act

of 1846, and was, therefore, invalid. Marriott v. Brune, 9

Howard's R. 619; United States v. Southmayd, Ibid., 687;
Lawrence v. Caswell, 13 Howard's R. 488.

We have heretofore held in this case, that the act of Feb-
ruary 26, A. D. 1845, (5 Stat, at Large, p. 727,) is not appli-

cable to a case of unascertained duties ; and in the case of

James Beatty^s Executor v. The United States, we held, that

the want of a protest does not bar a party's claim against

the United States for overpaid duties. See, also, the opinion
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of this court in the cases of William, W. Spencc and Avdrew
Heid V. The United States, and David Wood v. The United

States.

The question now presented is not precisely the same as

that heretofore considered and decided in this case, or as the

questions iconsidered and decided in the cases of Beatty r.

The United States, Spence and Reid v. The United States, and

Wood V. The United States. We are now for the first time

called upon to consider whether a party who, on the re-deliv-

ery to him of warehoused goods, pays without protest duties

not imposed by law, but which are exacted' by the collector,

is entitled to relief against the United States.

Considering the question now presented under the aspect

most unfarorable to the petitioners, it may be thus stated

:

Can money paid for duties not imposed by law, with a knowl-
edge of all the facts, but under a mutual mistake of the

law—^both parties liaving the law in contemplation and in

good faith meaning to conform to it, but acting under a mis-

construction, which was ascertained by subsequent decisions

of the Supreme Court of the United States—^be recovered
back ? That money, thus paid, cannot be conscientiously re-

tained, is a proposition which no honest mind can resist. Its

retention can be excused only on the ground of positive law.

There is no room for the slightest doubt that in this instance

the money was paid under the influence of the mistake just
described, and, to our minds, it is obvious that if there be no
right of repetition, the law sanctions the doctrine, that the
property of one man can be acquired by another, without the
consent or fault of the owner. This cannot be. "It is an
universal principle, founded in reason, that no one is entitled

to have or retain that which ex aequo et bono, belongs to
another : a principle found in every code, and circumscribed
in its application only by positive rules, founded on the con-
venience and the necessities of mankind." Per Johnson, J.,

in Lawrence v. Beaubien, 2 Bailey's E. 648.

"We do not mean to assert the broad proposition, that
money paid under a mere mistake of the law can be recov-
ered back. On the contrary, there can be no doubt that if it

be paid in discharge of a debt contratoted during infancy, or
of a debt which would otherwise have been barred by the
statute of limitations, or where any merely legal defence ex-
isted against a claim for the money and it may be honestly
retained, no action will lie for its recovery. We entirely con-
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cur in tlie doctrine laid down by Lord Mansfield on this point,
" that if a man has actually paid what the law would not have
compelled him to pay, biit what in equity and good conscience

he ought, he cannot recover it back." Bize v. Dickason, 1 T.

R. 286. It is equally clear, too, that where money is paid
on a fair and deliberate compromise of a doubted, and doubt-

ful right, both standing on equal terms and respectively tak-

ing their chances of the result, it cannot and ought not to be
recovered back.

Nor do we mean to deny that where money is paid under a

mere ignorance of the law, it cannot be recovered back.

Whilst we do not very clearly perceive how the maxim igno-

rantia juris non excusat, can have any just application to

such a case, stUl we do not find it necessary at present to

question its applicability under proper restrictions. There
can be no doubt that this maxim " is an indispensable rule of

legal and social policy ; it is that without which crime could
not be punished, right asserted, or wrong redressed." {Cul-

breath v. Culireath, 7 Georgia E. 70, 71,) and we surely would
not weaken its force in its just and proper sense. But the

very idea of excuse implies that there is something to be ex-

cused—^that there is delinquency of some kind, and hence the

maxim may justly be invoked where crime has been com-
mitted, a wrong done, a right withheld, or a duty neglected.

But to our minds it is a plain perversion of both the language
and the spirit of the maxim to apply it to one who has done
no wrong, and withheld no right, and neglected no duty, but
is himself the injured party, over whom an advantage in op-

position to his legal rights and interest has been acquired

;

such an application of it offends the moral sense of every man,
not only because it is a manifest perversion of language, but
because it is palpably unjust. It does not seem to us that

there is any motive of public policy which can justify it.

A distinction which, it is insisted, is both clear and practi-

cal, has been taken in some of the cases between ignorance and
mistake of the law, and it has been suggested that much of the

confusion in the books, and in the minds of professional men,
upon this subject, is to be traced to the failure to recognize

this distinction :
" Ignorance," it is said, " implies passive-

ness ; mistake implies action. Ignorance does not pretend to

knowledge, but mistake assumes to know. Ignorance may
be the result of laches, which is criminal ; mistake argues

diligence, which is commendable. Mere ignorance is no mis-
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take, but a mistake always involves igaorance, but not tbat

alone." And, moreover, " mere ignorance of law is not sus-

ceptible of proof. Proof cannot reach the convictions of the

mind undeveloped in action, whereas a mistake of the law,

developed in overt acts, is capable of proof like other facts."

Gulhrealh v. 'Culbreath, 7 Georgia R. 70 ; Lowndes v. Ohisolm,

2 McCord's Oh. R. 455 : Lawrence v. Beauiien, 2 Bailey's E.

623; HopMns v. Mazyck, 1 Hill's Oh. E. (S. C.) 242, 251;

Robinson v. City Council, 2 Richardson's E. 317, 320.

In the case of Hopkins v. Mazyck^ 1 Hill's Ch. E. (S. C.)

250, the coTirt, supposing that the observations of the Chan-

cellor were calculated to shake the rule in Lowndes v. Ghisolm,

and Lawrence v. Beaubien, thought it necessary to use the oc-

casion to express their adherence to it. The learned judge

who delivered the opinion of the court said: "Lawrence v.

Beaubien was decided upon mxich consideration, and the more
I have reflected upon it since, the more I am confirmed in its

correctness; and I feel persuaded that all doubts about it pro-

ceeded from misapprehension of the principle on which it is

founded. There is, as I understand it, a very obvious dis-

tinction between ignorance and mistake of law. Ignorance

cannot be proved, (who can enter into the heart of man and
ascertain how much knowledge dwells there ?) and for that

reason the courts cannot relieve against it. But not so in re-

gard to a mistake in law. That is sometimes susceptible of

proof In relation to the general rules of property and com-
mon honesty, which every one of common understanding

must necessarily be taught by their intercourse with society

—

as, that we have no right to the property of another, and that

when, as in this case, one has parted from his property, either

voluntary or for a good or valuable consideration, his domin-
ion and power over it ceases—no one will obtain credit for

the pretence of being mistaken. But who that has had any
experience in the profession of the law, does not know that a
whole life of intense application is insuf^cient to develop aU
its mysteries, and that the most untiring zeal and ardent pur-
suit must leave many of the secret recesses unexplored ; and
shall it be said that those whose pursuits in life are inconsist-

ent with the study of the law shall understand its most subtle
and intricate distinctions by intuition, and that at the price of
their fortunes? I trust not. Mistakes as to matters of fact

have always been regarded as relievable upon clear, full, and
irrefragable proof; and mistakes in law ought to be upon the
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same footing, when tlie proof is equally certain. Suppose a
party claiming the benefit of a contract founded upon a mis-

take of law, should, when put to answer it, admit the fact and
be base enough to insist Oii it—where is the conscience so

seared against the claims of justice and common honesty, as

not to revolt at it? Is not a mistake of this sort as suscepti-

ble of proof as a mistake in a matter of fact ? Lawyers are

the professional advisers of the community ; they are looked
up to as oracles in this department ; and when, as in Law-
rence V. Beauhien, their chent is misled by them and makes a
contract against his interest, what higher evidence can be
wanted of the fact of mistake ? Is it not as satisfactory as the

admission of the party benefited by the contract ? This is

only one mode of proof, and I doubt not that there are others

which would be satisfactory. But we regard the question as

definitely settled, and have only thought it necessary to say
this much to vindicate it from the doubts in which the opinion
of the Chancellor was calculated to involve it." In the later

case of Robinson v. City Council, 2 Richardson's E. 820, the
learned judge who delivered the opinion of the court said:

"An actual mistake of the law, made directly in reference to

the law itself, is distinguishable from negative inattention.

It is the difference between delusion and ignorance." The cases

oi Lawrence v. Beaubien and Robinson v. City Council, may
be regarded as illustrations of the distinction between mistake

and ignorance of law. The former was a. mwtofe of law, and
relief was granted ; the latter was a case of ignorance of law,

and relief was denied.

In the case of Culbreath v. Oulbreath, 7 Georgia R. 70, the

plaintiff, an administrator, made distribution of his intestate's

estate amongst the defendants, to the exclusion of other dis-

tributees, with a knowledge of all the facts, but in mistake of

the law. The object of the suit was to recover the over-pay-

ment. The learned judge who delivered the opinion of the

court, said :
" The difference [between ignorance and mistake

of the law] may be well illustrated by the case made in this

record. If the plaintiff (the administrator) had refused to

pay the distributive share in the estate which he represented,

to the children of his intestate's deceased sister, upon the

ground that they were not entitled in latv, that would have
been a case of ignorance, and he would not be heard for a
moment upon a plea that, being ignorant of the law, he is

not liable to pay interest upon their money in his hands. But
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the case is, that he was not only ignorant of their right in law,

but believed that the defendants were entitled to their exclu-

sion, and acted upon that belief by paying the money to them.

The ignorance, in this case, of their right, and the belief in the

right of the defendants, and action on that belief, constitute

the mistake."

The doctrine, therefore, that there is a clear and practical

distinction between ignorance and mistake of the law, not only

seems to be founded in reason and justice, but is sustained by
authority eminently entitled to respect. Assuming this dis-

tinction to be sound and correct, the declaration that where

money is paid with a knowledge of the facts, but in ignorance

of the law, it is a gift to the person who receiyes it, becomes
not only intelligible, but consistent alike with truth and jus-

tice. The payment having been made, and no other assign-

able or provable motive for it existing, notwithstanding the

maxim nemo prcesumitur donare, still the conclusion is inevit-

able that it was a gift. But where money is paid under " an

actual mistake of the law, made directly in reference to the

law itself," 2 Richardson's E. 320, to say that the payment is

voluntary and a gift to the party receiving it, is as untrue as it

is unjust. To apply the maxim volenti non fit injuria, to such
a case, is, to our minds, plainly absurd. Such a mistake, as

was forcibly ^aid by Butler, j., in Bohinson v. City Goundl,
" is distinguishable from negative inattention. It is the dif-

ference between delusion and ignorance." The idea that a

gratuity was intended in such a case is preposterous. " The
mind no more assents to the payment made under a mistake
of the law, than if made under a mistake of the* facts; the

delusion is the same in both cases ; in both alike the mind is

influenced by false motives." Northrop v. Graves, 19 Conn.
R. 554.

The Supreme Court of Errors of Connecticut have dis-

tinctly asserted that when money is paid by one under a mis-

take of his rights and his duty, and which he was under no
legal or moral obligation to pay, a,nd which the recipient has
no right, in good conscience, to retain, it may be recovered
back, whether such mistake be one of fact or of law ; and this,

they insist, may be done, both upon Christian morals and the

common law." Northrop v. Graves, 19 Conn. E. 548. We
concur in this doctrine. We believe that it is sustained by
the principle of common law, and the adjudications most en-

titled to respect. We do not mean to say that all the cases
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can be recoimled witli eacli otter. It must be conceded that
there is, to some extent, a conflict of authority on this sub-

ject. We think, however, that most, if not all, of the cita-

tions which can be made against granting relief in cases of
mistakes of the law, consist either of mere dicta, or of lan-

guage used in cases which did not call for it, but which might
have been decided upon other grounds. The cases are few
where the principle held in the case of Northrop v. Graves,

was necessarily involved and rejected by a direct and positive

adjudication.

The principle of the case of Northrop v. Graves, has been
reaffirmed in the case of Siedwell v. Anderson, 21 Gono. E.
139. In the latter case, it was applied to the conveyance of
property, and, in thus applying it, the court stated it in this

manner :
" When property has been conveyed through mis-

take, by deed, which the parties never intended should be con-

veyed, which the grantor was under no legal or moral obliga-

tion to convey, and which the grantee, in good conscience,

has no right to retain, a court of chancery will interfere and
correct that mistake, whether it arose from a misapprehension
of the facts, or of the legal operation of the deed."

The same principle was expressly held in the case of Cul-

breath v. Culhreath, 7 Greorgia E. 64. In that case the court

say :
" If there is justice in the plaintiff's demand, and injus-

tice or unconscientiousness in the defendant's withholding it,

the action- lies ; or, to use more appropriate language, the law
will compel him to pay. Now, when money is paid to another
under a mistake as to the payer's legal obligation to pay, and the

payee's legal right to receive it, and there is no consideration,

moral, or honorary, or benevolent, between the parties hy the

ties of natural justice, the payer's right to recover it back is

perfect, and the payee's obligation to refund it is also perfect—
^it becomes a debt. It is a case fully within the ex aequo et

bono rule." Ibid., 68, 69.

In the case of Lowndes v. Ghisolm, 2 McCord's Oh. E. 455,
the question directly before. the court, and the very point on
which the case was decided, was, whether relief can be granted

in cases of a mistake of the law. The doctrine was considered
" well established, that relief is given where the mistake has

been clearly one of law;" and it was thought that "the
authorities relied on put the matter beyond all doubt, if, in-

deed, it could be doubted at this day."

In the case of Lawrence v. Beaubien, 2 Bailey's E. 623, this
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doctrine was applied to the relief of a party from the obliga-

tions of a contract under seal. It was there held, that a mis-

take of law is a ground of relief from the obligations of such

contract, where one party acquires nothing, and the other

neither parts with any right, nor suffers any loss, and ex asqao

et bono ought not to he binding ; and that it makes no differ-

ence that the parties were fully and correctly informed of the

facts, and the mistake as to the law was reciprocal. The court

considered that there is no difference in principle between an

action to recover back money paid, and one to enforce a con-,

tract founded upon a mistake of law ; for, in general, the

same principle which famishes a protection from loss supplies,

also, the remedy for a wrong. Ibid., 650. It will be recol-

lected, that in the case of Hopkins v. Mazyck, 1 Hill's Gh. E.

242, the court supposing that the observations of the chan-

cellor might shake the rule in the cases of Lowndes v. Ghis-

aim and Lawrence v. Beavhien, made use of the occasion to

express their adherence to it.

The same doctrine seems to be well established in Ken-
tucky. Fitzgerald v. Peck, 4 Litt. E. 125 ; Underwood v.

Brockman, 4 Dana's E. 309. In the latter case it was held, that

if a man, without any other motive or consideration than an
erroneous opinion respecting his legal rights and obligations,

release a right, pay money, or undertake to do any act, he is

entitled to relief equally as if he had acted under a mistake
of fact, and for the same reason, namely, that the contract

was not such as the parties, or one of them at least, reaUy
contemplated ;

" and such," the court say, " we understand to

be the rational and consistent doctrine of the common law
established in Kentucky."
In the case of Moses v. Macfarlane, 2 Burr's E. 1002, Lord

Mansfield states the general principles of the action of indebit-

atus assumpsit for money had and received. " This kind of

equitable action," he said, "to recover back money which
ought not in justice to be kept, is very beneficial, and therefore

mu^h encouraged. It lies only for money which, ex cequo et

bono, the defendant ought to refund : it does not lie for money
paid by the plaintiff, which is claimed of him as payable in
point of honor and honesty, although it could not have been re-

coveredfrom him by any course of law, as in payment of a debt
barred by the statute of limitations or contracted during his in-

fancy, or to the extent of principal and legal interest upon an
usurious contract, or for money fairly lost at play, because, in
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all these cases, the defendant may retain it with a safe con-

science, though by positive law he was barred from recovering.

But it lies for money paid by mistake, or upon a consideration

which happens to fail, or for money got through imposition,

(express or implied,) or extortion, or oppression, or an undue
advantage taken of the plaintiff's situation, contrary to laws
made for the protection of persons under those circumstances.

In one word, the gist of this kind of adion is, that the de-

fendant, upon the circumstances of the case, is obliged by the

ties of natural justice and equity to refund the money." Here
Lord Mansfield broadly lays down the doctrine, that the ac-

tion lies for money paid by mistake, without making any dis-

tinction between a mistake of law and a mistake of fact—" a
suggestion," it has been said by a learned court, {Northrop v.

G-raves, 19 Conn. E. 556,) " of a much more recent date."

Chief Justice De Grey recognized the same principle in the

case of Farmer v. Arundel, 2 Wm. Black. E. 825. He said

:

" When money is paid by one man to another, on a mistake
either of fact or of law, or by deceit, this action will certainly

lie. But the proposition is not universal, that whenever a

man pays money which he is not bound to pay, he may, by
this action, recover it back. Money due in point of honor
or conscience, though a man is not compellable to pay it, yet,

if paid, shall not be recovered back." Without deciding

whether the money in that case could have been demanded
by the defendant, the court considered it an honest debt, and
relief was denied.

In the case-of Bize v. Dickason, 1 T. E. 287, Lord Mans
field lays down the same doctrine. " But where," he said,

"money is paid under a mistake, which there was no ground
to claim in conscience, the party may recover it back in this

kind of action." It was upon this ground, and this alone,

that judgment was given for the plaintifi', and although Mr.

Justice Gibbs, in Brisbane v. Dacres, 5 Taunt. E. 144, said •

" I cannot think Lord Mansfield said ' mistake of law,' " yet

no mistake of fact existed, and the only mistake in the case

was a mistake of law. Lord Mansfield, therefore, must be

regarded as referring only to a mistake of law, and the case

of Bize V. Dickason is a direct authority for the principle, that

where money is paid under a mistake of law, which there was

no ground to claim in conscience, it may be recovered back.

The point was necessarily involved in that case, and expressly

decided by the court.
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The case of Bilvie v.' Lumley, 2 Bast. E. 469, is BSuaUy

cited as a leading authority for the doctrine, that where money
is paid with a knowledge of the facts, but under a mistake of

the law, it cannot be recovered back. The authority of this

case is questioned in the cases of CuThreath v. Gulhreetik, Law-
rence V. Beaubien, and Northrop V. Graves. The report of it is

certainly very unsatisfactory. The case was not argued, and
it was disposed of in a manner which shows that it was enti-

tled to but little respect as authority. The language of Lcffd

Ellenborough is so loose and indefinite that it is impossible to

determine upon what principle he meant to base the decision.

The case of Brisbane v. Dacres, 5 Taunt. E. 144, is also

often cited as authority for this doctrine. Taking the princi-

ple of that case to be as it is stated by the reporter, it is not

at all inconsistent with the decision in the case of Northrop

V. Graves. The reporter thus states it :
" If a person with

knowledge of the fact, but under a mistake as to the law,

pays over to another, claiming it as a right, money which he
was not compellable to pay, he cannot, upon discovering what
his legal right was, recover it back, there being naihing against

conscience in the other party's retaining it." It may well be
insisted that no stronger principle is fairly deducible from the

decision in that case. Mr. Justice Gibbs, who went further

than either of his brethren • against granting relief on the

ground of a mistake of the law, said: "Lord Mansfield's

dictum is, that money paid by mistake, which could not be
claimed in conscience, might be recovered back. I have,
however, considerable difficulty in saying that there was any-
thing unconscientious in Admiral Dacres in requiring this

money to be paid to him, or receiving it when it was paid."

Chambre, J., was of the opinion that the plaintiff ought to

recover, and sustained his views by an able and elaborate

argument. He said :
" The plaintiff had a right to it, and the

defendant in conscience ought not to retain it. The rule is,

that when he cannot in conscience retain it, he must refund
it, if there is nothing illegal in the transaction : the case is

different where there is an illegality." Heath, J., said : "It
is very difficult to say that there is any evidence of igno-

rance of the law here." He put his decision on the ground
of a voluntary acquiescence in the demand on the part of the
plaintiff. Mansfield, C. J., gaid :

" If it was against his con-
science to retain this money, according to the doctrine of
Lord Kenyon, an action might be maintained to recover it
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back ; but I do not see how the retaining of this is against

his conscience. * * * This, then, being so, the ad-

miral doing no more than all admirals do, is it against his

conscience for him to retain it ? I find nothing contrary to

cequum et honurn to bring it within the case of Moses v. Mac-
farlane, in his retaining it. So far from its being contrary to

cequum et bonum, I think it would be most contrary to oequum
et honum if he were obliged to pay it back." It was upon
this ground that he denied the plaintiff's right to recover. It

is apparent, therefore, that the decision in this case is not at

all in conflict with that in the case of Northrop v. Graves.

In the case oiHunt v. Rousmanier, 8 Wheaton's E. 215, Mar-
shall, C. J., said: "Although we do not find the naked prin-

ciple, that relief may granted on account of ignorance of law,

asserted in the boolcs, we find no case in which it has been de-

cided that a plain and acknowledged mistake in law is beyond
the reach of equity." Again: "In this case the fact of mis-

take is placed beyond controversy. It is averred in the

bni and admitted by the demurrer, that the powers of attorney

were given by the said Eousmanier, and received by the said

Hunt, under the belief that they were, and with the intention

that they shoiild create, a specific lien and security on the said

vessels.
" We find no case which we think precisely in point, and

are unwilling, where the effect of the instrument is acknowl-
edged to have been entirely misunderstood by both parties,

lo say that a court of equity is incapable of affording relief"

This case came again before the Supreme Courii of the

United States, and the decision then made was entirely con-

sistent with the doctrine in the cases of Northrop v. Graves,

and Steadwell v. Anderson. The court say :
" If all other diffi-

culties were out ofthe way, the equity of the general creditors

to be paid their debts equally with the plaintiff would, we
think, be sufficient to induce the court to leave the parties

where the law has placed them." 1 Peters's E. 1, 17.

In the case ot Bank of the United States v. Daniel, 12 Peters'

E. 32, 55, 56, the court say :
" That mere mistakes of law were

not remediable is well established, as was declared by this

court in Hunt v. Rousmanier, 1 Peters, 15 ; and we can only

repeat what was there said, ' that whatever exceptions there

may be to the rule, they will be found few in number and to

have something peculiar in their character,' and to involve

other elements of decision." There were other elements in
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that case. (1) The court expressly say :
" The equities of

the parties being equal, to say the least, it cannot be against

conscience for the appellants to retain their judgment;" and

(2) the claim was barred by the statute of limitations. So far

as this case goes, it rather sustains than is inconsistent with the

doctrine of the case of Northrop v. Graves.

In the case of Wheeler v. Smith, 9 How. R. 55, a release

from an heir-at-law to executors, made under a mistake^ of law
and some undue influence, was set aside, though a large but

inadequate' consideration was paid. There was no fraudulent

intent in the transaction on the part of the executors. " The
influences operating upon the mind of the complainant induc-

ed him to sacrifice his interests. He did not act freely and
with a proper understanding of his rights." The release was
the result of a compromise, but the undue influence rendered
it unconscientious for the executors to retain the benefit of it,

and it was declared invalid.

One of the questions submitted to the supreme court for

their decision in the case of Elliott v. Swartwout, 10 Peters' R.

137, was, whether a collector is personally liable in an action

to recover back an excess of duties paid to him as collector,

and by him in the regular or ordinary course of his duty paid
into the treasury of the United States ; he, the collector, act-

ing in good faith, and under instructions from the Treasury De-
partment, and no protest being made at the time of payment,
or notice not to pay the money over, or intention to sue to re-

cover back the amount given him. To this question the court

very properly responded in the negative. But the learned

jud!ge who delivered the opinion of the court, went further,

and said: " The case put in the question is one where no suit

will lie at all. It is the case of a voluntary payment under a

mistake of law, and the money paid over into the treasury;

and if any redress is to be had, it must be by application to

the favor of the government, and not on the ground of a le-

gal right." It might be sufficient to say of these remarks, that

they are mere dicta. That they are so is sufficiently obvious.
But their propriety depends entirely upon the sense in which
the learned judge understood the question which he was con-
sidering. It is plain from his subsequent remarks, that he
considered the question as presenting a case analogous to that
presented by Mr. Justice Gibbs, in Brisbane v. Bacres, 5 Taunt.
B. 144, namelj?-, where one man demands money of another,
as matter of right, and that other, with a full knowledge of
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the facts upon whioli the demand is founded, has paid a sum
of money voluntarily. Such a case presents no question of
mistake either of laiu or offact, and the payment being volunta-

ry, and, therefore, a gift to the party receiving it, the money
might be honestly and conscientiously received and retained.

But not only was the money, in this case, paid for duties

not imposed by law, under an actual mistake of the law, made
directly with reference to the law itself, in a manner which
renders it unconscientious for 'the United States to retain it

;

but it was paid under a moral duress, and for that reason can-
not be regarded as voluntary. The parties did not stand on
an equal footing. The property of the petitioners was in the
possession of the collector, and the only means by which they
could regain it, was either to pay the duties unlawfully de-

manded, or to tender the amount actually due and institute an
action at law against the collector for its recovery. The horns
of a dilemma were presented to theni, and they were allowed
'per&ctfreedom of will to impale themselves on whichever they
pleased. The alternative presented to them was but the choice
of two evils, both of which were illegally imposed upon them.
To say that a commercial man, the success of whose business
depends upon the activity with which it is prosecuted, in sub-

mitting to an unlawful demand of duties under such circum-
stances, makes the payment voluntarily and gives the money
to the United States, is, it seems to us, a gross perversion of
both truth and justice. A payment cannot be a gift unless it

be voluntary, and it cannot be voluntary unless it be made in

the exercise of a free will. There is no freedom of volition in

such a case. From the time of the leading case of Astley v.

Reynolds, 2 Strange's R. 915, down to that of Steele v. Wil-
liams, 20 Eng. Law & Bq. R. 319, the authorities have been
uniform and consistent, that such a payment is involuntary
and the money may be recovered back.

In the case of Astley v. Reynolds, the plaintiff pawned his

goods with the defendant, and, in order to regain possession

of them, paid him usurious interest. He was allowed to re-

cover the excess over the legal interest. " We think also,"

said the court, " that this is a payment by compulsion. The
plaintiff might have such an immediate want of his goods that

an action of trover would not do his business. Where the

rule, volenti non fit injuria, is applied, it must be where the

Earty had his freedom of exercising his will, which this man
ad not." 2 Strange's R. 916.
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The case of v. Pigott, mentioned by Lord Kenyon in

Gartwright v. Bowley, 2 Bsp. K P. 0. 732, was an action

brotigM to recover back money paid to the steward of a manor

for prodticing at a trial some deeds and court rolls, for which

he had charged extravagantiy. The objection was taken that

the money had been voluntarily paid, and so could not be re-

covered back again ; but, it appearing that the party could not

do without the deeds, so that the money was paid through

flfecesSity, and the urgency of the case, it was held to be re-

coverable. See also Parker v. Grreat Western R. Co., 7 Mann.
& Gf. B. 292.

In the case of Gloae v. Phipps, 7 Mann. & Gr. 586, the so-

licitor of a mortgagee, with a power of sale, refused to stop the

^Icj though the principal and interest of the debt, together

t*ith the defendant's cosStis, were tendered, unless the mortgager
would pay expenses, with which she was not property charge-

able. The amount beitig paid under protest, it was allowed

to be recovered back :
" The money was obtained by what the

law would .call duress-^as the plaintiff was obliged either to

pay it of to suffer her estate to be sold, and incur the ex|*6BSe

and risk of a biU in equity."

In the case of Shaw v. Woodcock, 7 Barn. & Cress. R. 73,

Bayley, J., said :
" If a party has in his possession gobds or

other property belonging to another, and refuses to deliver

such property to that other, unless the latter pays him a sum
of money which he has no right to receive, and the latter, in

otder to obtain possession of his property, pays that sum, the

money so paid is a payment made by compulsion, and may be
recovered back." In the same case, Holroyd, J., said :

" Upon
the question whether a payment be voluntai;y of not, the law
is quite clear. If a party making the payment is obliged to

pay, in oi'der to obtain possession of things to which he is en-

titled, the money so paid is not a voluntary but a compulsory
payment, and may be recovered back ; and if the plaintiff

below, therefore, was compelled to make the payment in ques-

tion in order to get the policies of insnrance, whether there

was a pressing necessity or not, he has a right to recover it

back."

Inthecaseof Boston and Sandwich Glass Go.y. Gity ofBoston,
4 Metcalfe R. 181, it was held, that payment of taxes to a
collector, who has a tax-bill and warrant in the form prescrib-

ed by law, is to be regarded as a compulsory payment ; and
if such taxes were assessed without authority, they may be
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recovered back ia an action for money had and received,

althougli the party made no protest before payment. See,

also, Ameshury WboUen and votton Man. Co. v. Inhabitants of
Ameshury, 17 Mass. E. 461, and Preston v. City of Boston, 12
Pick. 7. The rule arises from ,the power and authority

placed in the hands of a collector of taxes, by virtue of his

"warrant, to levy directly upon the property or person of every
individual whose name is borne ,on the tax-list, in default of

payment of the taxes.

In the case of Oates v. Hudson, 6 Wels. H. & G. 346, 348,
Parke, B., said: "In Allee v. Backhouse, 3 M. & "W. 633, it is

Correctly laid down, that in order to avoid a contract by reason

of duress, it must be duress of a man's person, not of his

goods ; but that where a sum of money is paid simply to ob-

tain possession of goods which are wrongftdly obtained, that

may be recovered back, for it is not a voluntary payment.
Pratt V. Vizard, 5 B. Ad. 808, is an authority to the same
effect."

In the case of Ripley v. Qelston, 9 Johns. E. 201, tOnnage-

mbney wrongfully demanded by the collector of the plaintiff

as a condition of the clearance of his vessel, and paid in order

to obtain the clearance, was recovered back of the collector.

And so in the case of Clinton v. Strong, Ibid., 370, money paid

by the plaintiff to a marshal for costs which were illegally de-

manded, in order to obtain possession of their vessel, was re-

covered back. The court say: "The payment of the costs

could not be considered a voluntary act. They were exacted

by the of&cer, colore officii, as a condition of the recovery of

the property. It would lead to the grossest abuse to hold a

payment made under such circumstances a voluntary payment,
precluding the party from contesting it afterwards."

In the case of Steele v. Williams, 20 Eng. Law & Eq. 319,

the plaintiff applied to the defendant, a parish clerk, for lib-

erty to search the register-book of burials and baptisms. He
told the defendant that he did not want certificates, but only

to make extracts. The defendant said the charge would be
the same whether he made extracts or had certificates. The
plaintiff searched through four years and made twenty-five
extracts, for which the defendant charged fees, which the

plaintiff paid. Held, that the charge for extracts was illegal,

and that the payment was not voluntary, so as to preclude

the plaintiff from recovering back the money. Barons Piatt

and Martin concurred in the opinion, that when money is
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paid under an illegal demand, colore officii,- the payment can

never be voluntary.

In the case' of Alston v. Durant, 2 Strobhart's E. 257, it

was held, that the payment of money exacted by a sheriff,

colore officii, beyond his legal fees, as a condition of the deliv-

ery of the plaintiff's runaway slave, is not a voluntary pay-

ment, precluding the plaintiff from contesting it afterwards.

The learned judge who delivered the opinion of the court,

said: "It will appear hereafter that we attach much conse-

quence to the fact that the party defendant here was a sheriff,

a,nd, as it appears to us, should be regarded as acting colore

officii, and not virtute officii, in demanding and receiving a sum
of money to which he was not entitled. In my opinion, how-
ever, there is both reason and authority for the principle, as

applicable to persons in their private individual relations, that

if undue advantage be taken by one of another's situation, the

first having property of the last in his possession which he
illegally retains and refuses to deliver unless a sum of money
be paid to him, to which he has no legal or conscientious right,

this is a &aud, a species of compulsion, and the money ought
to be recoverable." Ibid., 260. Upon a review of the author-

ities he came to the following conclusion : "I think, therefore,

there is warrant enough, upon authority, to say that where
one man, in any capacity, avails himself of the possession of

another's goods, to wring from that other an unlawful pay-
ment of money as the condition, and the only one, upon which
the goods will be restored, such payment shall not be volun-

tary in the eye of the law." Ibid., p. 264.

In farther commentiag on that case, the learned judge said

:

" For all essential results, here was a public officer acting as

a judge in his own case, with power to enforce his judgment,
or else to drive the adverse party to a much greater sacrifice,

it may be, and thus wresting from the citizen a sum of money
which ex aequo et hono he could neither receive nor retain.

There must be a clear difference between the case of a public

officer withholding, of his own mere motion, the rights of a

private person, and the demand of one private citizen against

another, with no power beyond the ordinary modes of legal

proceeding to vest and enforce it, acquiesced in though unlaw-
ful." Ibid., 265.

Other cases to the same effect might be cited, but these are

deemed sufficient to sustain the declaration with which we set

out, that from the time of the leading case oiAstley v. Reynolds
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down to that of Steeh v. Williams, tlie authorities have uni-

formly and consistently sustained the doctrine, that a payment
made under circumstances like those of the present case, is

compulsory, and the money may be recovered back.

It seems to us, therefore, that the petitioners are entitled

to relief.

We shall report to Congress a bUl in favor of the petition-

ers for the sum of two thousand and sixty-eight dollars.
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APPENDIX

THE COURT OF CLAIMS.

ITS ORiaiN" AND PROGRESS.

The evils and abuses of Private Bill Legislation have grown
into a " pernicious enormity." The subject, in England; has, of

late years, received some portion of the attention it deserves.*

We have barely begun to consider it.

During the first ten years of the present reign, the number of

local, personal and private acts of Parliament passed amounted to

2,200, or nearly double the number of the public general acts of

* "The evils of the system of legislation by Private Bills have been often
pointed out—bad as the principle is by Vfhich the law is allowed to be warped
and fashioned on such a variety of special occasions to suit the purposes of
private individuals, the abuses which accompany this anomalous procedure
afiford matter even for still more serious consideration. Were the precautions
Imposed by the Legislature in the case of private statutes sufficient to prevent
any serious infraction of the great principle of equal laws for all,—the mode in

which the precautionary inquiries are at present conducted must go far to justify

the complaint that our Private Bill system does tend to defeat their object, to
cause needless cost and needless trammels upon legitimate enterprise, and to
give at the same time too much countenance to the notion that undue influence,

personal bias, and even still worse agents, are brought to bear on those who
have to make the investigation.

" The evils which immediately arise out of our Private Bill system are not
only those of a needless waste of public time, hindering the urgent affairs of the
commonwealth, and a reckless expenditure of private proper^, serving at once
as an impediment to private enterprise and a protection to unfair monopolies

;

but the system itself tends to confound the functions of the Legislature with
those pertaining only to the judicial office, and directly to encourage jobbing,
corruption, and malpractice in those whose upright bearing is of natioDal mo<
ment."

—

Evglish Mag.



the same period ; and the English statute book now contains the

formidable number of 26,297 local, personal and private acts,

which control, qualify, or dispense with the general law of the

land.

In this country, the evil is not confined to the State-legislative

bodies, where local, personal and private interests are, from the

nature of our system, more esgecially provided for, but has in-

vaded Congress, with a force accumulating year by year. To be

convinced of this, one need but glance through the Statutes at

Large, in their already ten ponderous volumg|^* ,and note the

proportion of their jegp^tive contents made up of private acts.

Till the practice of legislating for every occasion by private bill

is abated, in vain will be all attempts, to. consolidate tlae, statute

law. In vain is the doctrine inculcated, that we live under equal

laws, if immunities are still to be procured and privileges ob-

tained, by means of an endless variety of private statutes.

Qf private acts of Congress, the large proportion are of a

purely person^ nature, and of that portion a great share is de-

voted to making provision, in one shape or aQother, for the public

creditor. Indeed, private claimants upon the general goverBt

ment are " legion."t They have accumulated and are conatanily

*A carefal and elaborate publication made its appearance, iii 1853, in three

volumeefoUo—a public document ordered by the House, in which is set down,
in alphabetical order, reference by way of minute index to every private claim

presented to, or paseiefL upon by the House of BepEeBentatives, ejace the fonnda-

IIq.^ of the goyenifflfnii,

f Every private elE^im upoii flie-goverament belongs tj^oitie, or the other of

two divisions, and the clarification is practical as well as natural. The one
embraces all demands founded in positive obligation, the other all claims for

reward, benevolence or gratuity. Of the former, are £^11 demands founded in
statute or legal right ; of the latter, sill claims, for example, for pensions, or

as compensation for extraordinary services, for contributions to promote an
evident public good, or gifts for favors rendered the State. All th^se, of both
classes, grow out of the relations between the genere^l government and the
people, or between the people whom that government re^esents and those

outside, individuals or nations. Tho^e of class one exist in posHive, those of

class two in rational law.

If our division is just, and of this the reader will judge, what writers on
tltis subject sometimes rather loosply denominate " equities" and the claims

of the above second class, are synonymous. They constitute, undoubtedly,
a large portoQ, if not a majority, of the claims brought before our national
legislature, and are of the greatest importance ; but it seems to us the writers
in'question do not clearly distinguish aa to the term " equities," used in that
cq^nectiqn, and are led thereby into some confusion of illustration il not. of
ideas. They cannot mean, surely, equities as contrasted with legalities, or



aceumalating, by reason principally of tbe system, or rather trant

of system, up to a rery recent date exclusirely pursued by g&v->

eminent, in tbe examination and liquidation of claims upon its

treasury. Tie governments of Europe pay their debts in a

different manner ; one much more natural, convenient and eco-

nomical. In France, where adminietration is brought to that

equity iu our technical sense, for that fallows the common law, and is applied

to its correction or qualification. It is a popular fallacy that equity and law
are opposed; the former is assistant to the latter, or acts concurrently with it.

A parity of law and reason governs both law and equity ; their essential

difierence consists in the different modes of administering actual law, as to the

mode of proof, the method of trial and the measure of relief. "Nor does the

word equity, employed in a general sense, according to Johnson and Webster
rather than Coke and Blackstone, sanction this use of the term. It there

stands for justice, right, impartiality, and, so employed, is too indefinite.

Whatever name we give to claims of the second class, they clearly earmet

be made a subject of'legal investigation, nor are they susceptible of the appli-

cation to them of rules of evidence, except when they are incorporated in and
become creatures of statute law. They are then turned over to our first class.

Now, an attempt to refer to a court, or outside hoard, the consideration of

claims for rewards, benevolences or gratuities from government, could only
end in miscarriage. From their nature it would be absurd to delegate action

on such claims, and execute by proxy what is morally proper, becoming, suit-

able, but not obligatory. Government can have no grand almoner. Action
by substitute or proxy, out of Congress, e. g., upon the measure of national

gratitude for public services, would convey a slight rather than honor and
respect. The sovereign, i. e., the people, should attend to that themselves.

The Act of the 24th February, 1855, commits to the Court of Claims all

claims upon which Congress may pass by proxy, to wit, those of the above
first class—demands obligatory upon the general government by law or

statute. They embrace, according to the Act, (1.) All claims founded iu con-

tract express or implied
; (2.) Those growing out of Acts of Congress; (3.)

Claims founded upon the regulations of any Department, by way of appeal
from its decisions ; and (4.) Claims specially committed to the court by
Congress
The subject of " contracts express or implied " presents an immense field

for judicial action. It involves the consideration, at one time or another, by
the judges, of almost every species of law extant, so various must necessarily

be the origin of cases upon which the court will have to act. The judges are

not restricted in this respect, and to arrive at the sense and interpretation of

the various codes and systems upon which contracts are founded, the law of

the proper forum, be it the common or civil law as modified in different States

and countries here and abroad, or some other system, as well as law public and
international, will.be referred to and relied upon. Wherever the State fails

to give the citizen due protection, or to indemnify him for direct loss in the

public service, or from the public enemy, a claim reasonably and legally arises

for violation of an implied contract, or for damages.

To decide, in every case, according to the spirit of the rule, not the strict-

ness of the letter, will require, also, the fullest and broadest exercise of that

equity " by which positive law is construed and rational law is made." - The
Court of Claims, in this way, cannot but prove a court of equity, if it does not

otherwise exercise equitable powers. It is not restricted by the Act to any ex-

isting code of law or system of practice.



6

perfect system, whici has preserved the State amidst revolutions

and coups cPetat rapidly succeeding each other, government sub-

mits, in the cour des comptes,* to the law by which, in the ordi-

nary tribunals, the transactions of individuals are regulated. In

England, the public claimant is sent by Parliament, or the Chan-

cellor, as the case may be, to the judicial arbiter, whose judg-

ment between the sovereign and subject is final, and duly exe-

cuted. In no civilized nation but this, is government, as to its

dealings with the citizen, above the law, but yields assent, if not

obedience to it, as pronounced by the judgment of some court.t

* The reader will find a full account of the organization and attributes of the

couf des comptes, in Baron Gerando'e "Institutes da Droit Administratif

Franjais, on El^mens Du Code Administratif."

See also, " Keport" of H. S. Sanford, late Chargi d'Affaires of the United
States at Paris.

—

Sen. Ex. Doc, p. 158:

—

"There exists, also, another organization, at once administrative and judicial, the study of
wliich ofiers peculiar interest : the adminatrtUion amtentieuae (or of disputed claims). This

division is the fundamental principle of the entire judicial and administrative institutions of
France. The judge is liable to criminal punishment when he does not refuse to sit in judgment
on administrative cases.
"The acts of the administration, however enlightened be the functionaries vrho execute

them, and the councils by vi^hom they have been previously discussed, come into collision, not-
withstanding, in many cases, vpith the views and interests of the public.

"Justice, equity, and prudence required that a means should be provided for receiving their

claims on the subject. These claims may be of two kinds : In the first instance, of citizens

complaining that the acts of the administration have wounded their interests and blasted their

hopes ; and secondly, that they have infringed on their rights.
" In the former case, they apply to the government in the name of equity, and await the

reform of the act hurtful to theur interests, by an act of benevolence on its part.
" In the second case, it is m the name of the law they speak, and justice which they claim.
" Claims of this second kmd are followed up by the means of vi^hich we are treating ; a real ,

lawsuit takes place between the government representing society, or the general interest, on
the one hand, and the individual whose rights are attacked, on the other.
" The principles adopted in France relative to the separation of the different powers, do not

allow the matter to be brought before the judicial authorities ; but it has been Imagined that
the authority called upon to judge in the (Question ought not to belong to the hierarchy of the
agent from whence proceeded the incriminatmg act, and that the decision should have the
same force as the judgments of the tribunals. The members of this tribunal may then be con-
sidered, and in general are so, as administrative tribunals.

'* These tribunals are ; The councils of prefecture, which decide in most cases of adminis-
trative discussion, and against whose decision an appeal can be made to the Council of State

;

and in matters of finance to the cour des eomptes (court of accounts).

"

f It has been sometimes thought that this is a serious defect in the organiza-'
tion of the judicial department of the National Government. It is not, however,
an objection to the Constitution itself; but it lies, if at all, against Congress for

not having provided (as it is clearly within their constitutional authority to do)
an adequate remedy for all private grievances of this sort in the Congress of the
United States. In this respect there is a marked contrast between the actual
right and practice of redress in the National Government, as well as in most of
the State governments, and the right and practice maintained under the British
Constitution. In England, if any person has, in point of property, a just demand
upon the King, he may petition him in his court of chancery (by what is called
a petition of right), where the chancellor will administer right, theoretically, as
a inatter of grace, and not upon compulsion ; but in fact, as a matter of consti-
tutional duty. No such judicial proceeding is recognized as existing in any



The private personal claims upon the United States, which

occupy so much of the time of Congress, are of the past as welt

as the present. For years after our life as a nation began, we
were in fact insolvent, and unable to discharge adequately, if at

all, the- public obligations incurred by Revolutionary efforts and

their successful result. Delay to pay has the moral tendency to

beget, if not repudiation, a disposition or hankering for something

quite like it. Witness the illustration of this in the pending

treatment of thousands of claims, not less just and urgent because

of nearly the same age with our Declaration of Independence.

And we can no longer put in the plea of national poverty for

national neglect or ingratitude.

It - is not a purpose of this paper to recapitulate circum-

stances appertaining habitually to congressional action upon pri-

vate claims, which are familiar to the public, or to show that

Congress has not proved a fit or competent judicature of such

claims.*

State of this Union, as matter of constitutional right, to enforce any claim or
debt against a State. In the few cases in which it exists it is matter of legis-

lative enactment. Congress have never yet acted on the subject, so as to give

judicial redress for any non-fulfilment of contracts by the National Govern-
ment. Cases of the most cruel hardship and intolerable delay have already oc-

curred, in which meritorious creditors have been reduced to grievous suffering,

and sometimes to absolute ruin, by the tardiness of a justice which has been
yielded only after the humble supplications of many years before the Legisla-

ture. One can scarcely refrain from uniting in the suggestion of a learned
commentator, that in this regard the constitutions both of the National and
State Govenffljents stand in need of some reform to quicken the legislative action

in the administration of justice, and that some mode otfght to be provided by
which a pecuniary right against a State, or against the United States, might be
ascertained, and established by the judicial sentence of some court ; and when
so ascertained and established the payment might be enforced from the public

Treasury by an absolute appropriation. Surely it can afford no pleasant source

of reflection to an American citizen, proud of his rights and privileges, that in

a monarchy the judiciary is clothed with ample powers to give redress to the
humblest subject in a matter of private contract or property against the Crown

;

and that in a republic there is an utter denial of justice in such cases to any
citizen through the instrumentality of any judicial process. He may complain

;

but he cannot compel a hearing. The republic enjoys a despotic sovereignty to

act, or refiise, as it may please ; and is placed beyond the reach of law. The
monarch bows to the law, and is compelled to yield his prerogative at the foot-

stool of justice.

—

Story's Comm. on the Constitution.

* " While the most trifling question arising between parties on the state of

disputed facts, or the application of known laws to these facts, must in this,

and, indeed, in every country enjoying the blessings of regular government,

come before tribunals qui^lified by the learning, skill, and experience of the

Judges composing them, to deal with such comparatively easy questions, the
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It is in place, however, to remark, that attention to prirate

claims has occupied altogether too much of the time of Con-

gress, and if properly attended to, would have taken up all

its time. The system answered better when our population wag

only a few millions.

It has been the most expensive method possible of att6ntioa

to that class of business, both as to the public time and money.

Institute a court or tribunal specially for the duty, <Jn the most

expensive scale, with its attendant salaries and oiltlay, in every

State of the Union ; th« aggregate expense woidd not come to a

tithe as much. Congress, for reasons the most obvious, has never

given, and could never give, private claims patient or ade(j[nate

investigation ; they are too numerous, intricate and difficult, and

feequently too insignificant, although perhaps of the last import-

ance to those who hold them. Claims passed have been too

often the least deserving, and their success due to tact and good

fortune in the management of them, or to the friend in Congress,

rather than their intrinsic merits.

The evidence, as a general tlung, was taken in committee,

without any of the forms which insure accuracy and guard

against fraud ; indeed, almost at hap-hazard. Congress knew

little of what transpired in the committee-room, and was content.

Evidence informally taken, and without oath, cannot be regarded

as reasonably sufficient or safe, in the due investigation of any

claim of the least importance.

Our whole system of <£M-satisfying the public creditor, has

been for years in disrepute. Public opinion called loudly for a

oftentimeB much more important and much more difficult questions raised by
the consideration of Private Bills only come before Committees of both Houses,
on which professional men hardly ever sit, and which are wholly composed of
persons who can have no experience to guide them, inasmuch as each can only
sit on, one or two cases in the course of a Session.

'_" That the individual responsibility of the Judges who compose the ordinary
tribunals of this and all well-governed States, affords a security eminently
necessary for enforcing the due administration of justice, and for giving the
community full confidence in their decisions,—^a security held to be necessary,
although it is much more difficult for a judge, deajing with the known and
fixed rules of the Law, to swerve from his duty, and pervert that law to the
purposes of injustice, than it is for men who are called upon to decide oo the
provisions of a Bill professedly creating exceptions to the Law for particular
purposes, and arbitrarily dealing with rights according to no known or fixed
rules or principles whatsoever."

—

R^ort to House of Lords in 1846.
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substitute. Congress, at last, complied with the demand by the

Act creatixig the Court of Claims.* The desire to know how far

* " I propose to look at the reaaons leading to the enactment of this law. They
were manifold. FrOnl the foundation bt the Government, Congress had Been
besieged by private claimants. The interpretation put upon the old judiciary

act of 1789, that the United States could not be made defendant in any suit,

and the failure of Congress to fbrm a tribunal that could take cognizance of a

particular class of cases, lieft to persons who deemed that they had just claims

against the Government no other means of redress than that of petitioning Con-
gress. Theire were meritorious claims, some of them falling within, and some
outside of, particular sl^tutes, for which satis&ction could not be obtained, save

by an appeal to the justice or generosity of the Governxiient.
" With the lapse of time, the applications multiplied so rapidly that the two

Houses of Congress felt themselves called on so to shape their rules as to allot

certain days for the consideration of private claims. The committees of tfie

two Houses found it impossible to carefully and thoroughly investigate and
examine them. Long and oppressive delays ensued in the disposition of tuaUy
of them. The parties who were interested grew old, and died sick and weary
at heart, disappointed in their hopes, broken in their fortunes, and even pain-

fully distrustful of the integrity and magnanimity of the Government.
" Others, in the hope of expediting the settlement of their claims, employed

agents and counsel to electioneer with members, relying more upon their yield-

ing to personal solicitations than to the suggestions of high public duty. Then
followed, as a necessary consequence, the fabrication of claims founded in fraud,
and to be pushed through by the most unscrupulous means. The annual flock-

ing here of hordes of claim agents, their-constant and pertinacious intercession

vritii members for the success of this or that claim, ended, as it could not other-

wise have done, in creating suspicions against the integrity and fairness of

members themselves. Imputations were cast upon them, and the scrupulous
legislator, nice of his personal honor, grew restive under them. Even if ho
imputations had been made, the members were constantly subjected to annoy-
ance by the applicants themselves or their agents.

" In addition to all these influences, the conviction on the minds of many
members that gross injustice and irreparable wrong had been inflicted in many
cases, by the delay and failure of Congress to act on them, forced them to

devise some plan by which the evil would be greatly diminished, or wholly
avoided in the future. A majority of both Houses became satisfied that some
other instrumentality for the investigation and settlement of claims should be
resorted to. It was known that fraudulent claims had been so adroitly pre-
sented, as to pass through and receive the sanction of the most careful commit-
tees, and that in some cases the same claim had been twice paid. Besides this,

the ex parte mode of investigation adopted by your committees was felt to be
neither just nor equitable, nor calculated to elicit truth. These considerations

induced the last Congress to pass a bill to establish the Court of Claims."

—

iFrom Speech of Uon Percy Warner, of Ala., in House of Representatives, April

18, 1856.

" I labored faithfully, and With more zeal I fear than was acceptable to the

House, when the bills that have just been referred were brought into the House,
to have them referred to the Committee of the Whole House, and placed on
the Private Calendar—and by that means give eflect to the decisions of the

Court of Claims—at least to treat those decisions with as much respect as belongs

to the decisions of any of the committees of the House. The country looked
to that court, when it was established, as a great measure of justice and relief

to honest private claimants. If there was any one act not mixed up with poll-
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the court has, thus far, answered the purpose, is very natural and

very general. It exists particularly among those into whoEie

hands this volume will most probably fall.

The public judgment, there is ample reason to assert, is satis-

fied with the court, so far as its own action is concerned; It has

given satisfaction by laborious attention to its duties ;* the ability,

character and tendency of its decisions. As a tribunal, at once

high-toned, not litigious, guided by the equity of the law rather

than its letter, reasonably speedy, cheapt and convenient in the

tics, on the part of the last Congress, which the country approved more than
another, it was the estahlishment of that court : and the reason why the coun-

try approved it was, because it knew that year after year, claimants came here
—honest creditors of the Government—and begged for justice ; but that, owing
to the pressure of the public business, or to the bad system of doing business in

Congress, they were put off, delayed, deferred, and disappointed, from day to

day, from month to month, from year to year, and from one Congress to another,

to an extent which in many cases operated even worse than a prompt denial of
justice.

" And when the people heard that a tribunal was established by Congress to

examine their claims—to hear and report upon them, to communicate to Con-
gress the ascertained facts in regard to them, and the law that governed them,
they supposed it was to give some relief—it was to operate as a measure of

justice—^it was to shorten, to some extent, the long road which they had travelled,

and the prolonged probation upon which they had been kept theretofore, when
they came to ash justice and judgment from this their ovra dilatory Gtovem-
ment."

—

From Speech of Hon. Mr. Haven, in the House, May 16, 1856.
* The court assembled for the first time in July, 1855, and completed its or-

ganization. After careful attention to its rules and system of practice, the
appointment and qualification of its officers, and other matters requiring atten-

tion at the outset, the judges separated to resume their labors in October then
next. The court on October 17, 1855, reassembled and entered at once upon
its proper judicial labors. From that date until Congress closed its session in

August last, the court continued its term en permanence without vacation. It

resumes again in November next.

f It is almost an axiom that justice is neither swift nor cheap. The summary
proceedings before a Turkish cadi are an exception. But in courts, where de-
liberation and method are supposed to prevail, the process is always attended
with expense. As a general thing; cheapen justice and you weaken its adminis-
tration. The Court of Claims, however, is not among tribunals known as ex-
pensive. As to the expenses which attend multifarious litigation, the Court of
Claims is far behind other federal courts, as well as State courts generally of the
higher grades. This is due to the elimination from its practice of technical
pleading, litigation, interlocutory business and appeals. A more simple, as well
as inexpensive system of practice could not well be devised. A certain amount
of printing is required by the rules; only of the original petition an^ brief in
each case before the court, a mere bagatelle as to expense, and yet a great facil-

ity in the way of a thorough examination by the Bench. On the score of out-
lay even, it is questionable whether printing is not the most economical mode
of preparing papers of which numerous copies are required. It has been
adopted with advantage in many of our higher courts.

Eemuneration to counsel and the outlay for depositions are the chief sources
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administration of its justice, it has already merited and received

the title of the " People's Court."

But is public opinion equally content with the course of Con-

gress, since the organization of the court, with reference to its

reports—or rather judgments f*

of expense. As to the former, every claimant will, of course, procure counsel
in proportion to the results at stake in his case, but not to the same extent,

comparatively, as when there Is an opponent on the record watchful to take ad-
vantage in every way. It would tax the ingenuity of any legislature to devise

a cheaper method of collecting testimony than that by means of commissioners, '

as authorized by the Act of Congress and organized in the court rules. Trial

upon evidence taken viva voce, for obvious reasons, is here out of the question.

That is used to advantage, as regards outlay, only as to issues where the wit-

nesses are at hand or easily procured. Even in trials by jury the commission is

resorted to , frequently from necessity, to save expense. In courts of equity the
system of taking testimony out of court has always prevailed. In the new
court, where witnesses in cases of importance are numerous and scattered, the
piethod will work well, and prove fo claimants economical in many respects.

Fees for travel of witnesses are saved, as the court has already appointed per-

manent commissioners at important points throughout the country ; can appoint
special commissioners elsewhere if required, and allows judges and clerks of all

courts of record to take depositions in counties where there is no officer per-

manently authorized to act for the court. Thus, no claimant can find it difficult

to procure a commissioner when one is wanted.
The fees allowed for taking depositions are not large ; $3 a day or session ;

20 cents for every 100 words, or folio, of testimony reduced to writing and
certified by the officer ; and ten cents for swearing a witness. Taking every
acknowledgment, 25 cents. The fee for each session was fixed, at the outset,at

$5, but was reduced by the revised rules. Now these charges are moderate ; the

number of sessions depending, as in the familiar case of reference under our New
York practice, as a general thing, altogether upon the convenience of parties and
their legal advisers. But the attendance of claimant or counsel is not essential

before the commissioner, as the testimony may be taken on interrogatories. If

competent and honest, and as to this suitors for their own sakes will provide by
careful scrutiny beforehand, the commissioner will see to it, in the absence of

counsel, that witnesses speak the truth, the whole truth and nothing but the
truth, equally for claimant and government. Another consideration is dcseiT-

ing of thought in this estimate of probable expensiveness. In a large class of

cases, and in nearly all those which have been already before departments or

committees of Congress, the evidence will be documentary, and the interven-

tion of a commissioner only slightly, if at all, needed. In such cases, the testi-

mony passes for use from the department, or its usual place of deposit, directly

to the clerk's office of the court itself.

' Pending the debate in the House of Eepresentatives, as to the disposition

to be made there of Keports from the Court under the Act o£ Congress, a com-
munication appeared in the Washington Union, from which the following are

extracts :

—

"The discussion of the House to-day involves the question as to the proper disposition of

the cases reported to Congress by the Court of Claims. It is important that the first step taken

should be in the right dir'-ction, for the precedent of to-day becomes the Jaw of to-morrow.
* * * To this tribunal has been assigned a portion of that judicial power which, by the

3d section, Isl article, is vested 'in one tJuprenie Court, and in such inferior courts as lite Con-

gress may from time to time ordain and establish.' Congress,.though late, thus freed itself

from the imputation which Judge Story, and other legal coinmentitors. alleged existed agains!
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The Court of Claims has, propria motUf taken its position

under the Act of Congress as a constitutional court,* in which

the judicial power conferred by the Constitution on the general

government can be deposited ; as part of the national judiciary

and not a legislative tribunal merely.t

the government, Ihat while in the exercise of its functions ll was enabled to contract and to

compel tlie enforcement of its own rights against the citizen, yet that the citizen vi'as left with

no right against the government in the same transactions, except the right to petition Congress

a body which, from its very organization, is unfit for that attentive investigation which
courts of justice are so well calculated ta afford. * • • The report of the court should he

received as a solemn determination of a judicial tribunal sworn to support the constitution and
laws of the Cnited States, and fairly to determine such controversies as are within their juris-

diction, between the government and the citizen. #* *• * **
"When the court has made the report of cases provided for by the act of its organization, it

would seem that it was certainly entitled to at least as much confidence as if a similar report

had come from the Committee of Claims. According to parliamentary practice^ a report from
a committee, without special cause assigned, is never sent back to another special or standing

committee, but is immediately referred to theCommittee of the Whole House, where it takes

its place on the calendar. If Congress had not believed that the interest of the government,
as well as the claimants, could be better investigated and more accurately determined by the

court than by the Committee of Claims, it would never have incurred the expense of estab-

lishing and maintaining it. It is supposed that in Committee of the Whole the House cannot
be accurately informed so as to vote underatandingly. This would seem to be erroneous ; for,

as all the proceedings in each case—the judgment, the facts, and the law upon which it is

predicated, as well as the argument of the sohcitor and counsel—will all be printed and laid

on the desk of each member, no question could arise which could not be answered by the

documents themselves. If the idea prevails that each case should be investigated de novo by
the Committee of Claims, and agaui reported on by them, it would seem to follow that the court
is no relief to the business of Congress, and only serves to impose additional expense and de-

lay upon the claimant. I have thus hastily thrown out the impression made upon my mind by
the debate in the House* which has been adjourned over for to-morrow.
"WismnGloN, March 6, 1866."

* "The gentleman from Penneylvania, [Mr Jones,] who has insisted that

these reports should be referred to the Committee of Claims, and those who
think with him, have contended that the proceedings of this court are merely
advisory or recommendatory; that the functions performed by it are simply

those of a committee, and partake not of the authority or dignity of a court. I

join issue with him as to this. The history of the act in the Senate, in which
body the bill originated, is important in the settlement of this issue. When the
bill was first introduced into the Senate, it provided for what was called a board

of commissioners, with limited powers, confined to mere inquiry and investiga-

tion, to record and report the facts ascertained by them to the two Houses.
This was objected to, and it was urged that, instead of passing the bill in its

then frame and title, they should change it so as to establish a court, to consist

of three judges, to be appointed by the Executive, by and with the advice and
consent of the Senate, to hold their office dtu-ing good behavior. These coun-
sels prevailed. The bill, as thus shaped, passed the Senate. It came into this

House. There was no debate here. It was referred, as it came from the
Senate, to one of the committees, and reported back to the House and received
its sanction."

—

From Hon. Mr. Walker's Speech.

t Any tribunal which Congress may create with other powers than those
named in the Constitution, extending to cases not included in the terms of the
Constitution, proceeds from the sovereign will and pleasure of Congress alone,
and derives, and can derive no authority whatever from any other source than
Congress.

American Insurance Company v. Canter, 1 Peters' Sup. C. R., 445 and 446.
Speaking of the territorial courts, the Supreme Court, per Marshall, Chief
Justice, says

:

" These conns are not consii'.mionttl co'ins, in which the judicial power conferred by the
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It remains yet to be seen if Congress will recognize this con-

struction by tbe court of its own powers. Action on the subject

in the Senate and House, during the late session, was not by

any means decisive one way or the other.* The court, in accord-

Constitution on the Greneral Government can be deposited. They are incapable of receiving it.

They are legislative courts, created in virtue of that clause which enables Congress to make
ail neeedful rules and regulations respecting the territory belonging to the United States. The
jurisdiction with which they are invested is not a part of that judicial power which is defined
in the third article of the Constitution, but is conferred by Congress -in the exercise of those
general powers which that body possesses over the Territories of the United States. Although
admiralty jurisdiction can be exercised in the States in those courts only which are established

in pursuance of the third article of the Constitution, the same limitation does not extend to the
Territories . In legislating for them, Congress exercises the ^ combined powers of the General
and of a State Government."

* On March 6, 1856, the court, under Sefition 7 of the act, made to Congress
its first Keport of cases " finally acted" on.

In the Senate, it was at once referred, without debate, to the Committee on
Claims of that body.

In the House of Eepresentatives, the disposition to be made of that Eeport
was the subject of extended debate, in which many honorable members parti-

cipated. The discussion occupied several days, and continued at intervals to

May 16th, when final action was had upon the propositions of reference before

the House.
A proposal to refer the Reports of, or Bills reported from, the Court of Claims

to the Committee of the Whole, and place them upon the General Calendar,
was negatived by nays 78 to 69 yeas.

The motion to refer them to the Committee on Claims was then put to tbo
vote, and carried without a division, thus establishing the precedent which has
since governed the action of the House in regard to Reports from the Court of
Claims.

It is not possible to say, as yet, by what principle the Committee on Claims
will be guided as to Reports of the court so referred to it. The next session

of Congress will probably enable us to speak on the subject from experience
and with knowledge.

Different reasons were alleged, in the course of the House debate, on the
subject of Reference, qualifying the views of honorable members who favored
the course which was adopted.
Hon. Mr. ElTCHiE remarked :

—

'

' T virish to say that the intention, in referring these bills to the Committee of Claims, is not
to have tnem reexamined by that committee as to the facts. It is simply that that committee
may read over the bills and see whether there is anything contamed in them which might be
considered as trenching on the privileges or rights of this House ; and if there be not, that they
report them back and let the House act upon them. That same reference I understand has been
made unanimously in the Senate ; and the practice has been heretofore, in relation to the Su-
preme and other courts, to give the same reference with the very same intention—not with
the intention of subjecting the parties to a rehearing of the case."

Hon. Mr. Jones, of Tennessee, said :

—

" It seems to me, sir. that the reports of the Oourt of Claims should Ije referred to some com-
mittee of this House, if for no other reason than that some members of this House may have
their attention particularly called to them—ihat they may look into them, and see the merits
of the cases ; that they may be prepared, when we take them up in Committee of the Whole
House, to give information to the two hundred and thirty odd members here of the principles
involved in them. Sir, if we are to take the reports of this court as conclusive, what necessity
is there for referring them at all to the Committee of the Whole House ? Why not pass the
bills at once?"

Hon. Mr. Allison, observed :

—

"I rise for the purpose of expressing my desire that the action of the House shall be such as
the gentleman from Ohio, who Jias just expressed his views, indicated ; that is, that on Monday
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ance with the Act creating it, reports, with its opinion or judg-

ment, a bill for the action of Congress tocarry that judgment

into effect. Congress can pass the bills bo reported, or not, as it

may elect,* and by the latter course refuse to grant to the court

my colleague shall offer his resolution providing, that, on Friday of each week, reports from

the Committee of Claims shall be in order. I voted against the proposition of the gentleman
from New York to refer this resolution to the Committee of the Whole, because I desired that

the bills should have an investigation by the committee, and I believed they could be reported

to the House and action had upon them more speedily in that way than in any other."

The Hon. Mr. "Walker, of Alabama, who had, in the course of the debate,

earnestly advocated reference to Committee of the Whole, concluded his re-

marks as follows :

—

" At this moment I cannot recollect the name of a single member of that committee (Com-
ittee on Claims), and, therefore, what I say can carry with it no imputation. When we con-

trast that or any other committee of this House with this tribunal, I confess I must not only

have all my constitutional objections removedj and the arguments that 1 have based on the

statute refuted, but I must be satisfied that tnis tribunal is not so worthy of confidence and
respect as a committee of this House, before I can vote for the motion to that effect. A com-
mittee changes necessarily at each session of Congress. Oftentimes, this committee is com-
posed of gentlemen who, not being lawyers, have gone through no process of training, and
are not familiar witli legal rules, and of course know nothing of their application to this or

that given case—of gentlemen who have other legislative demands on their time and attention,

and cannot devote to the subject that thoroughness and careful research which is necessary
to insure justice between the individual and the Government.

*' Now, I say, contrast such a committee—I do not care how pure, how intelligent it may be,

with a court composed as this is—of gentlemen who are known to the whole profession of this

country—two of them. Chief Justice Gilchrist and Justice Blackford, having adorned the Su-

preme bench of their respective Stales ; Mr. Blackford, of Indiana, the author of the best

series of reports in this country ; and the third, Mr. Searburgh, indorsed by every lawyer in

the State of Virginia, for the thoroughness of his attainments, his patience, his habits of re-

search, and his unquestionable integrity. Why, sir, I say, can it be argued that the rights of
individuals and the interests of the Government are not as secure against wrong and injury',

when passed upon by such men as these, as they will be if subjected to the consideration of a
comimttee of this House, composed of men who have other duties to perform ? I say, for one,

I can have no hesitation in declaring that 1 yield to this court far more confidence and respect

than to any committee of this House ; and in this every man outside of this Hall will concur."

* " It is true that Congress has a discretionary powsr to grant or withhold
appropriations where the matter calling for it is purely and entirely of a legisla-

tive character; but it) the case o( judgments it has no such discretion ; for the

simple reason, Mr. Spealier, that the judgments are, to all intents and purposes,

subsisting, ascertained dehts against the Government, and constitutional duty
and good faith require Congress to make the appropiiations necessary to pay
those debts. This point was settled—and perhaps I ought to have called the

attention of the committee to the matter at an earlier stage of the argument

—

in the case of Kendall v. The United States, 12 Peters, 524 and 611. The case
found its way to the Supreme Court in this wise : Congress had passed an act
for the relief of Stocton and Stokes, mail contractors. By the terms of the act
it was made the duty of the Solicitor of the Treasury to inquire into and deter-

mine the case, and to make his report to the Postmaster-General. The Solici-

tor performed his duty. He ascertained the debt due by the Government to
these contractors, made his report to the proper Department, and a credit was
allowed for a part of the ascertained debt, and credit was withheld for the
remainder. The case finally went up to the Supreme Court. It will be per-
ceived by my statement that the Solicitor of the Treasury was placed in the
attitude of an arbitrator, called on to inquire into and determine on the matter
in controversy between the Government and these contractors. The Court in

its decision used the following language

:

" ' It is unnecessary to say how far Congress might have interfered, by legislation, after
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what would be equivalent to execution of its judgments ; but

will it assume directly to revise or reverse decisions of the court ?

This remains to be seen. Should Congress do this, public opin-

ion, so far delayed, will take again in hand and complete its good

work in instituting the court, by asking its representatives, in

the Senate and the House, to recognize fully the judicial character,

qualities and functions which legally belong to the Court of

Claims, as part of the national judiciary, under the Constitution

independent of legislative control.

J. C. D.

the report of the Solicitor ; but, if there 'was no fraud or misconduct in the arbitrator, ofwhich
none is pretended or suggested, it may well be questioned whether the relators had not ac-
quired such a vested right as to be beyond the power of Congress to' deprive them of it.'

" If this is good law, coming down to us from the Supreme Court, when it had
at its head one who stands alone in the judicial annals of our country, I ask with
how much more force this language applies to the decisions and judgments of a
court erected under the Constitution itself?"

—

From Hon. Mr. Walker's Speech.



ACTS OF CONGRESS

RELATING TO THE COURT.

AN ACT

TO ESTABLISH A COURT FOR THE INVESTIGATION OF CLAIMS

AGAINST THE UNITED STATES.

Be it enacted by the Senate and House of Representatives

of the United States of America in Congress assembled^ That a

court shall be established to be called a Court of Claims, to consist

of three judges, to be appointed by the President, by and with

the advice and consent of the Senate, and to hold their offices

during good behavior ; and the said court shall hear and deter-

mine all claims founded upon any law of Congress, or upon any
regulation of an Executive Department, or upon any contract,

express or implied, with the Government of the United States,

which may be suggested to it by a petition filed therein ; and also

aJl claims which may be referred* to said court by either house

* According to the official publication in the Gloheoi \h& proceedings and debates of the Sen-

ate, inquiry as to the jurisdiction of the court, in cases referred toit^ eitJier house of Congress,

arose among Senators, in the course of an ii^teresting dehate upon a private claim, on Friday,

the 18th April last

:

" Mr. Tooiuaa. I will say to my colleague that the Court of Claims have decided that they
have jurisdiction over any cases referred to them by the Senate or House of Representatives.
" Hr. Iterson. I ttiink not.
" Mr. TooHBS. I understand that the court has distinctly declared that a reference by either

House is a distinct head of jurisdiction, provided the case be one on which a judgment can be
rendered.
"Mr. Bbodhkad. I think my friend from Georgia (Mr. Toohbs) is mistaken as to the decision

of the court. Tbe fact of reference by either House does not give jurisdiction, according to

the decision of the court, unless it falls nvithin the three previous specified heads.
" Mr. ToouBS. The gentleman is mistaken in point of fact."

In the Digest the reader will find the following paragraphs :

*'If a contract with the Government be the foundation of the claim, th'S court will deter-

mine the nature and validity of such contract by the application thereto of known and well-
settled prmeiples of law. Per Gilchrist, F. J. Todd v 77te United States.
" The applicat'on of principles of law in this court is equally necessary in regard to the

claims referred to it by ' either house of Congress ' as in those of which the court has jurisdic-

tion apan from such a reference.'- Tbid.
'* This court has r.o authority to determine that a party has a legal claim against the United

States, unless the claim presented comes w^ithin one of the three classes of cases specified in

the act creating the court, or, if referred to the court by either hi use of Congress, is *founded
on staneleffOl right.' " Per Same. Lindsay v. The United States.
" Tliis court is authorized to examme any case referred to it by either house of Congress, to

[16]



of Congress. It shall be the duty of the claimant in all cases to

set forth a full statement of the claim, and of the action thereon
in Congress, or by any of the departments, if such action has
been had ; specifying also what person or persons are owners
thereof or interested therein, and when and upon what considera-

tion such person or persons became so interested. Each of the

said judges shall receive a compensation of four thousand dollars

per annum, payable quarterly, from the treasury of the United
States, and shall take an oath to support the Constitution of the
United States and. discharge faithfully the duties of his office.

Sec. 2. And he it further enacted, That a Solicitor for the
United States, to represent the government before said court, shall

be appointed by the President, by and with the advice and consent
of the Senate. It shall be the duty of said solicitor to prepare all

cases on the part of the government for hearing before said

court, and to argue the same when prepared ; to cause testimony

to be taken, when necessary to secure the interests of the United
States ; to prepare forms, file interrogatories, and superintend the
taking of testimony, in the manner prescribed by said court, and
generally to render such services as may be required of him from
time to time, in the discharge of the duties of his office. Said

solicitor shalbbe sworn to faithfully discharge the duties of his

report Us opinion upon the laiv, and to Mate the facts asir finds them to be proved ; but in rela-

tion tp the matters which address themselves particuhirly to the sound discretion and liberality

of Congress, the court does not feci itself authorized to recvmniend any legislation, but, it

seems, will submit to Congress a bill lor the relief ol the petitioner for such action as may be
deemed proper." /6td.

The court has original jurisdiclion ; in other w^ords, any one may apply to the court without
a reference (1) as to any claim founded upon an act of Oongress

\ (2) upon claims arising out
of any regulation of a Department

; (3) in claims founded upon a contract, express or im-
plied, with the United States. As to (4) claims referred to the court by either house of Con-
gress, Ihe'court, as it appears above, entertaijus any claim so referred, but will exercise juris-

diction by rendering a judgment thereon only where it is ''founded on some legal right."

The only object, then, and the sole utility of a reference by the Senate or House, is to extend
the jurisdiction of the Court of Claims to legal demands upon the United States sounding in
damages—that is, of tori exclusively, and noi of contract or ansing from an act of Congress
or a regulation of a Department.
But It may well be asked why make the claimant, who has suffered wrong otherwise than

by violation of contract, an exception, and oblige him alone to go through the form and labor

of obtaining a reference? There is no reason for it. It is a vain and useless requirement.

Why not alter the act so as to give all legal claims, both those of tort and of contract, an
equal chance, and place them on the same footing ? The distinction made in practice arises, I

am very certain, from accident or omission, not intention. It will be fully obviated by a
slight amendment of section 1 of the act. With the amendment suggested, which I have
given in italics, the section would read thus :

Be it enacted by the Senate and House of Reprettentatives of the. United States of America in

Congress assembled, That a court shall be established, lo be called the Court of Oiaimfl, to con-

sist of three judges, lo be appointed by the President, by and with the advice and consent of

the Senate, and to hold their offices during good behavior ; and the said court shall hear and
determine all claims founded upon any law of Oongress, or upon any regulation of an execu-

tive department, or upon any contract, express or implied, wjth the Government of the United

States, or on some Irral right, which may be augg^ested lo ii by a peiinon filed therein
; and

also all claitiis which may be relt-rn-d to ifu'u\ couil liy fiiluT house ol Congress, &,c.

The alieraiion is perlin;s worthy of cnnsjiierui'on Ifudoritit.il would save the time of the

Senate and House, a.s well as much anxuiy who iroi-.n.t lu a ia,-c ciuts of deserving claim-

aUts.
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office, in the manner prescribed for the qualification of the judges

in the first section of this act ; and he shall receive a compensa-

tion of three thousand five hundred dollars per annum for his ser-

vices, to be paid quarterly from the treasury of the United

States.

Sec. 3. And he it further enacted, That the said court shall

have authority to establish rules and regulations for its govern-

ment ; to appoint Commissioners to take testimony to be used in

the investigation of claims that may come before it ; to prescribe

the fees they shall receive for their services, and to issue com-

missions for the taking of such testimony, whether the same shall

be taken at the instance of the claimant, or of the United States,

and also to issue subpoenas to require the attendance of witnesses

in order to be examined before such Commissioners ; which sub-

poenas shall have the same force, as if issued from a District Court

of the United States, and compliance therewith shall be com-
pelled under such rules and orders as the court hereby created

shall establish. When testimony is taken for the claimant, the

fees of the Commissioner before whom it is taken, and the cost

of the commission and notice, shall be paid by such claimant

;

and when taken at the instance of the government, such fees,

together with all postage incurred by the solicitor aforesaid in

his official capacity, shall be paid out of the contingent fund pro-

vided for said court. In all cases, when it can be conveniently

done, the testimony shall be taken in the county where the de-

ponent resides ; and the commissioner taking the same is hereby
authorized and required to administer an oath or affirmation to

the witnesses brought before him for examination.

Sec. 4. And he it further enacted. That in all cases where it

shall appear to the court that the facts set forth in the petition of

the claimant do not furnish any ground for relief, it shall not be
the duty of the court to authorize the taking of any testimony
in the case, until the same shall have been reported by them to

Congress, as is hereinafter provided : Provided, however, That if

Congress shall, in such case, fail to confirm the opinion of said

Board,* they shall proceed to take the testimony in such case.

* • The provision of the fourth section, reserving to OongJess the power to reverse a judgment
against a pHUio7ier, was made for the purpose of securing to the citizens the constitutional
guarantee of the right to petition Congress tor relief. But there is no reservation of any such
power of reversal of a judgment in favor of the petitioner ; and the express reservation in the
one class of cases, and the non-reservation of it in tlie other, clearly imply that it was not in-
tended to exist in the latter class, and especially as there was a consistent reason for it in the
tirst and none in the last. Without reversing a judgment against a claimant, Oongress would
have constitutional power, on petition, to grant relief notwithstanding the judgment : and this,
therefore, would be a virtual reversal. But it would have no power to divest a citizen of a
right Tested in him by the judgment of a court having cognizance of liis case. And, even if
such power existed, it would be inconsistent with the policy and object of the statute to exer-
cise it."

—

From Brief of Hon, Ex-Ch. Just. Robertson, nf Kentucky.
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Sec. 5. And he it further enacted. That in taking testimony to

be used in support of any claim before said court, opportunity

shall be given to the United States to file interrogatories, or by
attorney to examine witnesses, under such regulations as said

court shall prescribe, and like opportunity shall be afforded the

claimant in cases where testimony is taken in behalf of the

United States under like regulations.

Sec. 6. And be it further enacted. That if any person shall

knowingly and wilfully swear falsely before said court, or hefore

any person or persons commissioned by them, or authorized by
this act to take testimony in a case pending hefore said court at

the time of taking said oath, or in a case thereafter to be sub-

mitted to SEiid court, such person shall be deemed guilty of per-

jury, and, on conviction thereof, shall be subjected to the same
pains, penalties, and disabilities which now are, or shall be here-

after, by law prescribed for wilful and corrupt perjury.

Sec. 7. And be it further enacted, That said court shall keep
a record of their proceedings, and shall, at the commencement of

each session of Congress, and at the commencement of each
month during the session of Congress, report to Congress the

cases upon which they shall have finally acted, stating in each
the material facts which they find established by the evidence,

with their opinion in the case, and the reasons upon which such
opinion is founded. Any judge who may dissent from the opin-

ion of the majority shall append the reason for such dissent to

the report ; and such report, t(jgether with the briefs of the solici-

tor and of the claimant, which shall accompany the report, upon
being made to either House of Congress, shall be printed in the

same manner as other public documents. And said court shall

prepare a bill or bills in those cases which shall have received

the favorable decision thereof, in such form as, if enacted, will

carry the same into effect. And two or more cases may be em-
braced in the same bill, where the separate amount proposed to

be allowed in each case shall be less than one thousand dollars.

And the said court shall transmit with said reports the testi-

mony in each case, whether the same shall receive the favorable

or adverse action of said court.*

* "The provision in tlie seventh section, requiring the court to report to Oongress its judg-
ments, the facts, &c., does not show that, if Congress could constitutionally overrule a judg-

ment of a court of the United States in favor of a citizen, that power was intended to be re

served in ttiat class of cases ; and especially as the act is silent as to that, while it expressly
reserves the power in the opposite class of cases, in which alone there was any consistent or
constitutional reason for it. But that provision in the seventh section may be presumed to be
intended for preserving, among the ai chives of the impeachmg and abolishing department of
the Government, record evidence of the purity, impartiality, fidelity, ability, and usefulness of

the new and experimental court ; and also to have the most authentic evidence of the judg-
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Sec. 8. And he it further enacted. That said reports, and tho

bills reported as aforesaid, shall, if not finally acted upon during

the session of Congress to which the said reports are made, be

continued from session to session, and from Congress to Congress,

until the same shall be finally acted upon, and the consideration

of said reports and bills shall, at the subsequent session of Con-

gress, be resumed, and the said reports and bills be proceeded

with in the same manner as though finally acted upon at the ses-

sion when presented.

Sec. 9. And be it fwrther enacted, That the claims reported

upon adversely shall be placed upon the calendar when reported,

and if the decision of said court shall be confirmed by Congress,

said decision shall be conclusive ; and the said court shall not, at

any subsequent period, consider said claims, unless sucTi reasons

shall be presented to said court as, by the rules of common law
or chancery in suits between individuals, would furnish sufficient

ground for granting a new trial.

Sec, 10. And he it further enacted. That it shall be the duty
of the Speaker of the House of Representatives, within a rea-

sonable time after the passage of this act, to appropriate such rooms
in the Capitol at Washington, for the use of said court, as may
be necessary for their accommodation, unless it- shall appear to

the Speaker that such rooms cannot be appropriated without in-

terfering with the business of Congress ; and, in that event, the

said court shall procure, at the city of Washington, such rooms
as may be necessary for the convenient transaction of their busi-

ness.

Sec. 11. And he it fwrther enacted, That said court shall have
power to call upon any of the departments for any information

or papers it may deem necessary, and have the use of all recorded

and printed reports made by the committees of each house, when
deemed to be necessary in the prosecution of the duties assigned

by this act. Said court shall appoint a chief-clerk, whose salary

shall be two thousand dollars per annum, and an assistant-clerk,

if deemed necessary, whose salary shall be fifteen hundred dollars

per annum, and a messenger, whose salary shall be eight hundred
dollars per annum, to be paid quarterly at the treasury. The said

ment and its amount, and of the facts and aTgnments to show that the court had jurisdiction,
and that its judgment is therefore binding. And this is Ihe only consistent interpretation ot
that provision, unless Oongress supposed that if, on an inspection of the record, it should con-
sider the judgtnent unjust, it might withhold any appropriation for satisfying it. But if it could
rightfully withhold payment that would not imply that it could control, or was intendedfo
control, the judgment itself, or the court in rendering it ; all such pretension would not only he
inconsistent with the plain objects of the stutute, but uncon5tilulional."-^j4/eo/r(«n Urirf
of (7A. Justice Kaberison-
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clerks shall be under the direction of said court in the perform-

ance of their duties, and for misconduct or incapacity may be
removed from office by it ; but, when so removed ,said Board*
shall make report thereof, with the cause of such removal, to

Congress, if in session, or at the next session of Congress. Said

clerk and assistant-clerk shall take an oath for the faithful dis-

charge of their duties: Provided, That the head of no depart-

ment shall answer any call for information or papers if, in his

opinion, it would be injurious to the public interest.

Approved, Tebruary 24, 1855.

AN ACT

TO AMEND AN ACT ENTITLED " AN ACT TO ESTABLISH A COURT

FOE THE INVESTIGATION OF CLAIMS AGAINST THE UNITED

STATES," APPROVED FEBRUARY 24, 1855.

Be it enacted by the Senate and House (f Rej>resentatives of
the United States of America in Congress assembled, That any
two of the judges of the Court of Claims, authorized by the act

to which this is an amendment, approved the twenty-fourth day
of February, eighteen hundred and fifty-five, shall constitute a

quorum, and may hold a court for the transaction of business,

and the court may appoint commissioners to take testimony in

the manner prescribed in the said act.

Sec. 2. And be it further enacted, That an assistant-solicitor

shall be appointed by the President, by and with the advice and
consent of the Senate, whose duty it shall be to aid the solicitor

in the performance of the duties mentioned in the said act, and
shall' take an oath to support the Constitution of the. United

States, and discharge faithfully the duties of his office, and he
shall receive a salary of three thous9,nd five hundred dollars per

annum, and shall hold his office for a pei:iod of four years, unless

sooner removed by the President. And the solicitor of the

United States mentioned in the act to which this is an amend-

* The word ** board " occurs twice in this Act, which is thus accounted for. In the Senate,

where the measure originated, the proposition at first entertained, was to constitute a board
or permanent committee, and a bili was framed accordingly. This proposal was, however,
subsequently rejected, and a court preferred. In altering the bill already before the Senate,

substituting the word "court" for "board," the amending seems not to have been thoroughly
executed, the term " board " being overlooked in sections 4lh and lllh. See the explanation

o' this in note yupra. giving an extract on the subject from Speech of Hon. Mr. Walkeb,
in House of Representatives.
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ment shall hare power and he is hereby authorized, to employ a

deputy, who shall receive a salary of two thousand five hundred

dollars per annum, and whose duty it shall be to aid the said

solicitor in the performance of the duties mentioned in said act

in such way as the said solicitor shall direct.

Sec. 3. Alii he it further enacted, That the clerk of the said

court shall be, and he is hereby, authorized to disburse, under
the direction of the said court, the contingent fund which may
hereafter be appropriated from time to time for the use of said

court : Provided, He shall first give bond in such an amount,

and in such form, and with such security, as shall be approved
by the Secretary of the Treasury : And frovided,further, That
his accounts shall be settled by the proper accounting o£5cers of

the treasury in the same way as the accounts of other disbursing

agents of the government are now settled. And from and after

the first day of April, one thousand eight hundred and fifty-six,

the salary of the said clerk shall be three thousand dollars per

annum, and the salary of the assistant-clerk shall be two thou-

sand dollars per annum.

Approved, August 6, 1856.

.



RULES OF PRACTICE

THE COURT OF CLAIMS.

I.

Every claim shall be stated in a printed petition, addressed to

the court, and signed by the claimant or his counsel.

II.

The petition must set forth a full statement of the claim, and
of the action thereon in Congress, or by any of the departments,
if such action has been had, specifying also what person or per-

sons are owners thereof or interested therein, and when and upon
what consideration such person or persons became so interested.

If the claim is founded upon any law of Congress, or upon any
regulation of an executive department, the act of Congress and
the section thereof upon which the claimant relies must be stated,

and the particular regulation of the department must be specified.

If the claim is founded upon any express contract with the Gov-
ernment of the United States, such contract must be set forth in-

the petition, and, if it be in writing, in the words of the contract.

If it be founded upon any implied contract, the circumstances

upon which the claimant relies as tending to prove a contract

must be specified. There must be annexed to the petition an
affidavit of the claimant, or his agent, or, where there are several

claimants, of one of them, or of some other credible person, that

the facts stated in the petition are true, to the best of his knowl-

edge and belief.

III.

When the petitioner cannot state his case with the requisite

particularity without an examination of papers in one of the

executive departments, and has been unable to obtain a sufficient

examination of such papers on application, he may file a manu-

script petition stating his claim as far as is in his^ power, and

specifying as definitely as he can the papers he requires in order

to enable him to state his claim. The court will thereupon make
[8]
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a special order calling upon the proper department for such in-

formation or papers as it may deem necessary to be delivered to

the clerk of the court to be filed in his office. The_ manuscript

petition may then be amended, and the amended petition pnnted

and filed, and may occupy upon the docket the place of the

original petition.

IV.

Each claim shall be entered on the docket on filing the peti-

tion, or, in cases referred by either house of Congress, on filing a

petition and the papers in the case referred.

V.

The claimant, when he files his petition, shall deliver to the

clerk ten copies thereof for the use of the judges and the solicitor.

VI.

If the solicitor shall be of opinion that the petition does not

state a proper case for the action of the court, it shall be his duty,

after the filing of the petition, to furnish the clerk ten printed

copies of his objections, for the judg;es and the claimant.*

VII.

There shall be no other pleadings than those above stated.

VIII.

If the petition be adjudged to be sufficient, the court will au-

thorize the taking of testimony in the case.f

IX.

The court will appoint permanent commissioners for the taking

of testimony, and special commissioners as circumstances may
'require.

Every permanent commissioner shall take an oath, before he

enters upon his duties, that he vcill faithfully discharge them so

* This Rule has fallen altogether into disuse. With the greatly increased

professional force at his command, the solicitor probably will be enabled here-

after to comply with it. To prepare for argument properly, it is necessary that

the claimant should be in time apprized of the objections, which it is the inten-

tion of the government to raise in his case.

f It is the practice to allow depositions to be taken de bene esse, on due notice,

at the risk of the claimant, even before the taking of testimony is formally au-

thorized by the court.
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long as his commission remains in force ; and every special com-
missioner shall take an oath faithfully to discharge his duties.

The form of a commission to a permanept commissioner shall

be as follows :

Court of Claims,

To , of in the county of , and
State of ,

, esquire

:

Tou are hereby appointed a commissioner, during the pleasure

of this court, for the State of , to take the testimony of

such witnesses as may come before you, to be used in the investi-

gation of such claims as may be presented to this court against

the United States. In the performance of this duty you will be
guided by the rules of this court, and in making your certificate

of the taking of depositions you will follow the form prescribed

by the 15th rule. You will take no deposition, unless by consent

of the parties, until it is shown to you, by the return upon the

original notice, that the adverse party has been duly notified
;

and if he do not appear, you will affix the original notice to your
certificate, and return it therewith for the information of the court.

, Clerk.

When special commissions are issued, such variations from the

above form as may be necessary will be made. The several

judges and clerks of the courts of record for the time being in the

States and Territories of the United States, in the counties in

which no permanent commissioner may reside, are hereby ap-

pointed commissioners to take testimony to be used in the investi-

gation of claims before this court, in the counties in which they

may respectively reside, during the pleasure of this court ; and
this rule shall be a sufficient commission to each of said judges

and clerks in the premises.

The form of a subpoena shall be as follows

:

Court of Claims,

To :

You are hereby commanded to appear before , com-

missioner appointed by this court to take depositions, on the

day of , A. D. 185—, at o'clock, in the noon,

then and there to testify in the case of against the
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United States, now pending in this court. Fail not of appearance,

at your peril.

Dated tHis day of , A. D. 185—.
, Clerk.

XI.

The party proposing to take depositions shall cause fifteen days'

notice to be given thereof to the solicitor, or to the claimant or his

counsel, as the case may be. The notice must be in writing, and

must state the names of the commissioner, and of the witnesses,

and of the claimant, and the day of the month, the hour, and the

place of taking the deposition, and must be subscribed by the so-

licitor or hia agent, or by the claimant or his attorney of record.

When the claimant proposes to take a deposition, and the witness

resides more than five hundred miles from Washington, or where
the solicitor proposes to take the deposition, and the witness re-

sides more than five hundred miles from the claimant or his coun-

sel, one day's further notice shall be given for every additional

twenty miles.

XII.

If the witness, having been duly summoned and his fees ten-

dered him, shall fail or refuse to appear and testify before any
commissioner, a rule upon him shall be issued, on motion, to show
cause why a fine should not be imposed upon him ; and if he fail

to show sufficient cause, he shall be fined not exceeding one hun-

dred dollars.

XIII.

All witnesses shall be sworn or affirmed, before any questions

are put to them, to tell the truth, the whole truth, and nothing

but the truth, relative to the cause in which they are to testify

;

and each witness shall then state his name, his occupation, his

age, his place of residence for the past year ; whether he has any
interest, direct or indirect, in "the claim which is the subject of in-

quiry ; and whether, and in what degree, he is related to the

claimant. At the conclusion of the deposition the witness shall

state whether he know of any other matter relative to the claim

in question ; and if he do, he shall state it.

XIV.

All evidence must be in writing, and all depositions must be

taken by questions, each of which is to be written down by the

commissioner in the body of the deposition, and then proposed by

the commissioner to the witness, and the answers thereto are to



27

be -written down by the commissioner in the presence of the wit-
ness. But interrogatories and cross-interrogatories may be ad-

ministered under the supervision of the court whenever, in their

opinion, justice and expediency require ; and each deposition must
be signed by theydeponent in the presence of the commissioner.

XV.

The commissioner's return shall be as follows :

State of , County of , ss.

On this day of , A. D. , personally came
-, the witness within named, and after having been first

sworn to tell the truth, the whole truth, and nothing but the

truth, the questions contained in the within deposition were writ-

ten down by the commissioner, and then proposed by him to the

witness ; and the answers thereto were written down by the com-
missioner in the presence of the witness, who then subscribed the

deposition in the presence of the commissioner. The deposition

of , taken at the request of , to be used in

the investigation of a claim against the United States now pend-
ing in the Court of Claims, in the name of . The ad-

verse party was notified, did attend, and did object.

, Commissioner.

Fees of witness, .

Travel,

Attendance, .

Commissioner's fees,

XVI.

The commissioner shall enclose the commission, depositions,

and exhibits, if any, in a packet under his seal, and direct the

same to the clerk at Washington, and deposit the packet in the

post-oflSce.

XVII.

The commissioner shall not be obliged to certify and forward

the deposition taken for either party until his fees for the taking

of the same, and the postage, shall have been paid or tendered to

him by the party at whose instance the commission issued, which
fees shall be such as are now, or may hereafter be, prescribed by
Congress for the performance of similar duties by commissioners ;*

and the fees of witnesses shall also be such as are now,t or may
hereafter be, prescribed by Congress, and shall be paid by the

party at whose instance the witnesses appear.

*See 10 Statutes at Large, 167. ! Ibid. .
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XVIII.

No objection to a deposition will be considered as waived be-

cause such objeetion was not taken before the commissioner.

. XIX.

No counsel will be pennitted to practice in the court unless he

is a man of good moral character, and has been admitted or

licensed to practice in the Supreme Court of the United States,

or in the highest court of the District of Oolunibia, or in the

highest court of some State or Territory, of which admission the

certificate of the clerk of such court or such license will be the

only evidence ; and, before admission, such counsel shall be

sworn to support the Constitution of the United States, and that

his conduct as counsel shall be upright and according to l^w.

But any claimant may appear in person and manage his own
cause.

XX
At the time of filing the petition, or within a reasonable time

afterwards, the petitioner may, if he chooses, file a brief of the

legal points and authorities on which he relies to maintain his case,

and the solicitor shall, within a reasonable time thereafter, file a

brief in answer thereto. The case shall then be entered on a

separate docket, called the law-docket, and the cases thereon will

be taken up and disposed of in their order ; and cases may be
entered upon the law-docket, and submitted, by consent, in

vacation.

XXI.

When the claimant's case is prepared he shall notify the so-

licitor thereof, furnishing him at the same time with a printed

copy of his brief. The solicitor, within a reasonable time there-

after, shall furnish the opposite counsel with a printed copy of his

brief, and file copies of both briefs with the clerk. When the

briefs are thus filed, the clerk shall enter the case on the trial-

docket. At least three days before any case will be called for

argument, such printed briefs shall be famished to each of the
judges, and contain all the positions and authorities relied on.

No viva voce arguments on behalf of either party, will be per-

mitted to continue more than two hours, nor will counsel be per-

mitted to take other grounds or to refer to other authorities

than those stated in the briefs. The cases will be called for'

argument or submission in the order in which they shall be thus
prepared.
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XXII.

In the computation of time mentioned in these rules, all Sun-
days, and also the day of the service of any notice, and the day
on which a party is required to appear, or on which any act is re-

quired to be done, shall be excluded..

XXIII.

No paper filed in a cause shall be taken from the clerk's office,

except by one of the judges, without permission of the court, and
by leaving a certified copy with the clerk.

XXIV.

If the claimant die pending the suit, his proper representatives

may, on motion, be admitted to prosecute the claim.
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LIST OF COMMISSIONERS

TO TAKE TESTIMONY.

MAINE.

John W. Dana, James 0. Donnell, Charles S. Davies, James

T. McOobb, Portland.

Daniel Williams, James L. Child, Augusta.

Ichabod D. Bartlett, Bangor.

\EW HAMPSHIRE.

Albert E. Hatch, Portsmouth.

Benjamin F. Ayer, Manchester.

William L. Foster, Concord.

J. D. Sleeper, Haverhill.

Henry Hubbard, jr., Charlestown.

Charles W. Woodman, Dover.

F. K. Chase, Conway.

VERMONT.

Charles L. Williams, Rutland.

MASSACHUSETTS.

Edward G. Loring, Daniel 3. Gilchrist, Charles L. Woodbury,
George S. Hale, Oliver Stevens, Boston.

William S. Morton, Quincy.

Joseph B. S. Osgood, Salem.

Thomas M. Stetson, New Bedford.
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CONNECTICUT.

Dwight W. Pardee, Hartford.
Walter S. Carter, Middletorm.
John T. Waite, Norwich.
David J. Peck, New Haven.

RHODE ISLAND.

Levi Salisbury, Providence.

NEW YORK.

John 0. Devereux, John E. Develin, Louis N. Glover, Thomas
B. Van Buren, Peter T. Woodbury, Stratford 0. B. Bailey, George
W. Morell, Charles A. May, Henry G. Bronson, John J. Latting,

George R. J. Bowdoin, Theodore B. Myers, Aaron Ogden, Daniel

I. Baker, Charles E. Soule, Malcolm Campbell, John Livingston,

Frederick W. King, William Johnson Sinclair, Oliver D. Cooke,
George Carpenter, New York City.

Robert J. Hilton, Jacob I. Werner, Lemuel Jenkins, Albany.

Henry H. Bostwick, Auburn.
Robert Parker, Delhi.

Oliver C. Bentley, Newburg.
Jacob B. Jewett, Poughkeepsie.

Charles Hughes, Sandy Hill.

Augustus A. Boyce, Vtica.

Henry T. Walbridge, Saratoga.

R. F. Trowbridge, Syracuse.

Aurelian Conklin, Buffalo.

Robert L. Rose, Allen's Hill, Ontario Co.

NEW JERSEY.

Lyman A. Chandler, Morristown.

George W. Cassidy, Jersey City.

Philemon Dickerson, jr., Paterson.

PENNSYLVANIA.

Samuel C. Perkins, James R. Ludlow. Alexander M. Stewart,

Henry McCrea, David Webster, Charles W. Carrigan, Thomas
Balch, Arthur M. Burton, John M. Greer, William Sergeant,

F. E. Felton, Philadelphia.

Alexander W. Foster, Jacob F. Slagle, Marshall Swartzwel-
der, Pitlshwrg.

Benjamin Grant, James Sill, Erie.

H. Clay AUeman, York.

Michael P. Boyer, Reading.
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MARYLAND.

Charles H. Key, Charles Marshall. Jervis Spencer, Bolivar D-
Daniels, Thomas Martin, George R. H. Hughes, William H. Hope,

Baltimore.

DISTRICT OF COLUMBIA.

William A. Maury, Daniel Radcliffe, Charles S. Wallach,
A. Austin Smith, John S. Tyson, Washington.

VIRGINIA.

William H. Payne, Wam-entBU.
Michael W. Clnsfeey, Richard L. P. Stanb, Martinslywrg.

Charles Sharp, James M. Brickhouse, William H. 0. Ellis,

Norfolk.

John Young, Portsmouth.
James B. Hope, Hampton.
John Lyon, Petersburg.

William Lyons, Samuel T. B^iiej, Richmond.
J. B. Donovan, Mathews County.
John S. Moncure, Lawrence Marye, Fredericksburg.
G. W. Hansbrough, Pruntytown.
William L. Clarke, jr., Winchester,

James G. Frauel, Woodstock^ Shenandoah Co.
Henry J. Brent, Heathwell.

SOUTH CAROLINA.

Robert Oogdell Gilchrist, Thomas Frost, James L. Gantt,
Charleston.

GEORGIA.

Seymour R. Bonner, Michael N. Clark, Columbus.
Thomas L. Ross, Maure.
George A. Gordon, Savannah.

FLORIDA.

Edward Bissell, Jacksonville.

Augustas L. Fisher, Tallahassee.

Eingsley B. Gibbs, George R. Fairbanks, St. Augustme.

ALABAMA.

James A. Kennedy, Arthur C. Waugh, R. B. Owen, Mobile.

Elias Hull, Russell County.



33

Robert Christian, Perry County.

David Clopton, Thomas J. Nuchells, Titskegee.

MISSISSIPPI.

William W. W. Wood, Jackson.

James H. Campbell, Vicksbarg.

L. B. Harris, Gallatin.

Terence McGowan, Rankin County.

LOUISIANA.

William Cornelius, Robert M. Lusher, Charles A. Taylor,

Richard P. Harrison, New Orleans.

Amos Bell, Baton Rouge.

John H. Halsey, Ascension Parish.

TEXAS.

Phineas de Cordova, TheophUus Allan Jones, William P. de

Normandie, Willis L. Robards, Austin.

E. P. Hunt, Galveston.

George Mason, Indianola.

Frank Clark, Jefferson.

ARKANSAS.

John Carnal, Fort Smith.

OrvUle Jennings, Washington.
Newton Coleinan, Columbia.

TENNESSEE.

Hume F. Hill, John E. R. Ray, Memphis.

Thomas Rogers, Gallatin,

KENTUCKY.

John G. Hickman, Maysville.

John 0. Bullock, John H. Harney, Louisville.

Thomas B. Monroe, Lexington.

OHIO.

William P. Bacon, William S. C. Otis, Cleveland.

Francis Collins, P. B. Wilcox, Columbus.

Thomas Ewing, jr., Hunter Brooke, John Pendry, E. B.

Newbold, William H. Pugh, Shattuck Hartwell, Cincinnati,

Amos Layman, Marietta.

3



34

Morrison Waite, Toledo.

Darius Cadwell, Jefferson.

INDIANA.

Robert L. Walpole, Jonathan A. Listen, Benjamin Harri-

son, Salmon A. Buell, Indianapolis.

David H. Oolerick, Eobert E. Fleming, Fort Wayne.

Benoni Stinson, Conrad Baker, EvansvUle.

Samuel 0. Huff, Lafayette.

James Meriwether, Madison.
Cornelius O'Brien, Lavirencebwrgh.

Cromwell W. Barbour, James Farrington, Terre Haute.

William R. Bowes, Michigam City.

ILLINOIS.

John r. Clements, Edward A. Bucker, Chicago.

Peter Sweat, Peoria.

Benjamin Howard, Galena.

Isaac E. Diller, Springfield.

John Finch, Alton.

William G. Bowman, Shawneetown.

MISSOHKI.

Josiah Gr. McClellan, Charles H. Tillson, and Samuel Simmons,
St. Louis.

Elisha B. Jeffreys, Union, Franklin Co.

IOWA.

John Johns, jun., William H. F. Gurley, Davenport.
Michael McLaughlin, Dubuque.

WISCONSIN.

Thomas Hood, Madison.
Samuel Crawford, Richard L. Reed, Mineral Point.

John Doran, Milwaukie.

Morgan L. Martin, Brown.

MICHIGAN.

B. R. Bagg, Daniel Goodwin, jr., David Stuart, Detroit.

CALIFORNIA.

John A. Wills, Tully R. Wise, Hugh O'Neal, William Hart,
William G. Morris, William McDougal, Eugene H. Sharp, W.
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H. Cheevers, L. W. Sloat, George Penn Johnson, San, Fran-
cisco.

Presley Dunlap, A. Spencer Graham, Sacramento.

C. E. Carr, Los Angelas.

MINNESOTA TERRITORY.

Henry J. Horn, Abner C. Smith, St. Pauls.
I. I. Noah, Mindota.

KANSAS TERRITORY.

James H. Lane, Benjamin F. Simmons, Lawrence City.

NEW MEXICO TERRITORY.

Angustus de Marie, Lewis D. Sheets, Santa Fe.

Elias T. Clark, Los Luceros

Vincent St. Vrain, Socerro.

James A. Lucas, Las Cr'uces.

WASHINGTON TERRITORY.

Charles H. Mason.

CHEROKEE NATION.

George Buttre, TaMeguah.

ENGLAND.

Samuel Meredith, I. T. Pitman, C. F. Stansbury, London.
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AHOMEYS AND COUNSELLORS

COURT OF CLAIMS.

Arthur McArthur^
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Almon W. Griswold,
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J. p. Chase,
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Thomas M. Blount,
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ARTICLES

ONTHE CHARACTER, FUNCTIONS AND JUDICIAL POW-
ERS OF THE COURT.

COURT or CLAIMS.

The Constitntion of the United States provides, art. 3, sec. 1,

that—
" The judicial power of the United States shall be vested in

one Supreme Court, and in such inferior courts as the Congress may
from time to time ordain and establish."

The judges are to be appointed by the President and Senate,
are to hold their offices " during good behavior," to be sworn " to

support the constitution,'-' and the constitution is, by its own
terms, made " the supreme law of the land."

Art. 1, sec. 1, declares that " aU legislative powers herein grant-

ed shall be vested in a Congress of the United States ;" and by
art. 2, sec. 1, "the executive power shall be vested in a President

of the United States of America."

The Court of Claims, established by the last Congress, is a
regular constitutional Cowt of the United States, the judges of

which have been appointed by the President and Senatie as the

constitution requires, hold their ofiSces by the act establishing the

court '' during good behavior," and have been sworn " to support

the constitution."

This being the character of this tribunal, Congress could not

constitutionally assign to it " any duties but such as were proper-

ly judicial, and to be performed in a judicial manner."
The judicial powers being, by the constitution, entirely distinct

from, and independent of, the legislative department. Congress

could not constitutionally reserve to itself the authority " to sit

as a court of errors on the judicial acts or opinions of this court."
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This doctrine is fully sustained by tlie opinions of all the judges

of the district, circuit, and supreme courts of the United States,

in their communications addressed to President Washington in

regard to their duties under the pension act of 1792, to be found

in American State Papers, vol. 1 ; "Miscellaneous," pp. 49 to 53;

2 Dallas, pp. 409, 410, 411, Note to Hayburn's case; 1 Curtis'

Decisions of the Supreme Court, pp. 9, 10, 11, 12, Note.

The judges declare this separation of the legislative and judi-

cial powers, and the entire independence of the latter, " a princi-

ple important to freedom.'*

Under that act all the judges refused to act as judges where
their decisions were subject to the revision of an executive offi-

cer (the Secretary of War) or that of Congress ; declaring such a

revision of the judicial action of the courts and judges unconstitu-

tional.

A portion of the judge's undertook to act in their individual ca-

pacity as commissioners, and not as judges or a court; but the

Supreme Court, after full argument, decided unanimously, in

1794, that the judges could not constitutionally act in any capacity

hut a judicial one, and that their acts in any other capacity were
unauthorized by the constitution, and void. lb. vol. State Pa-
pers, p. 78, letter of William Bradford, Attorney-General, to the

Secretary of War, communicating the decision of the Supreme
Court. , The case was carried before the Supreme Court by the

direction of an act of Congress, and the action of the judges as

commissioners was declared void by Congress on the authority of

the decision of the Supreme Court. (1 vol. Stat, at Large, pp.
324, 401.)

There was a doubt whether the duties to be performed by the

courts and judges under the act of 1792 were of a. judicial nature

;

but there is, and can be no doubt, that the duties to be performed
by the Court of Claims are of a strictly judicial character, since

they are " to hear and determine all claims founded upon any law
of Congress, or upon any regulation of an executive department,
or upon any contract, express or implied, with the government,
of the United States ;" which duties are, in the strictest sense,

judicial. The act, it is true, also gives the court jurisdiction of
" all claims which may be referred to said court by either house
of Congress ;" but this clause has been construed by the court to

mean claims of the character before described, and not to ^ve it

jurisdiction of claiii^s which are not founded upon any established

principles of law or ec[uity, and are, therefore, not of a judicial

character, since there would be no known rule of law to apply to

them, and nothing iox judicial ratiocination to take hold of and act

upon.

Claims of this latter character are dismissed by the court and
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returned to Congress, as proper subjects for the exercise of the
legislative and not the judicial power.
The Court of Claims, then, acts judicially, and cannot consti-

tutionally act otherwise ; and its judicial decisions, on cases with-

in its jurisdiction, cannot be revised and reversed by Congress
without a violation of the constitution ; but still. Congress pos-

sesses the legislative discretion of making appropriations to pay
the decisions of the court or not, as they shall see fit'. This gives

the most ample control to Congress ; and it is clearly all they can
constitutionally exercise.

The Court of Claims acts " by process of law," with all the

steps and precautions of a regular judicial proceeding ; testimony
is taken upon examination and cross-examination ; and the cases

are fully argued in open court by counsel, both in behalf of the

United States and the claimants ; after which the decision of the

court is made upon established legal priiiciples, and after the most
careful judicial deliberation.

To treat judicial decisions thus made upon the legal claims of

the citizens of the United States against their government as the

mere reports of a «Mi-committee of Congress, would seem to be
trifling with the rights of the people, the dignity of the judicial

power, as defined and limited by the constitution, and the sacred-

ness of public justice.

To show the necessity for such a tribunal, and the authority

and duty of Congress in relation to its establishment, I beg leave

to quote the following section from Judge Story's Commentaries
on the Constitution, where, speaking of the want of some judicial

tribunal to ascertain and establish the just demands of the people
against this government, he says :

" It has been sometimes thought that this is a serious defect in

the organization of the judicial department of the national gov-
ernment. It is not, however, an objection to the constitution it-

self; but it lies, if at all, against Congress for not having provid-

ed (as it is clearly within their constitutional authority to do) an
adequate remedy for all private grievances of this sort in the

courts of the United States. In this respect, there is a marked
contrast between the actual right and practice of redress in the

National government, as well as in most of the State govern-

ments, and the right and practice maintained under the British

constitution. In England, if any person has, in point of property,

a just demand upon the king, he may petition him in his court

of chancery, (by what is called a petition of right,) where the

chancellor will administer right, theoretically, as a matter of

grace, and not upon compulsion ; but, in fact, as a matter of con-

stitutional duty. No such judicial proceeding is recognized as

existing in any State of this Union, as a matter of constitutional
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right, to enforce any claim or debt against a State. In the few
cases in which it exists, it is matter of legislative enactment.

Congress have never yet acted upon the subject so as to give ju-

dicial redress for any non-fulfilment of contracts by the I^ational

government. Cases of the most cruel hardship and intolerable

delay have already occurred, in which meritorious creditors have
been reduced to grievous suffering, and sometimes to absolute

ruin, by the tardiness of a justice, which has been yielded only
after the humble supplications of many years, before the legisla-

ture. One can scarcely refrain from uniting in the suggestion of
a learned commentator, that, in this regard, the constitutions, both
of the National and State governments, stand in need of some
reform to quicken the legislative action in the administration of

justice ; and that some mode ought to be provided by which a
pecuniary right against a State or against the United States,

might be ascertained and established by the judicial sentence of

some court ; and, when so ascertained and established, the pay-
ment might be enforced from the national treasury by an abso-

lute appropriation. Surely it can afford no pleasant source of re-

flection to an American citizen; proud of his rights and privileges,

that in a monarchy the judiciary is clothed with ample powers to

give redress to the humblest subject in a matter of private con-

tract or property against the crown ; and that in a republic there

is an utter denial of justice, in such cases, to any citizen through
the instrumentality of any judicial process. He may complain,

but he cannot compel a hearing. The republic enjoys a despotic

sovereignty to act or refuse, as it may please ; and is placed be-

yond the reach of law.. The monarch bows to the law, and is

compelled to yield his prerogative at the footstool of justice."

(3 Story's Com. on Const., sec. 1672.)

No act has been passed since the adoption of the constitution,

more creditable to Congress, or in which the people have a deeper
interest, than that establishing the Court of Claims; and it is not

to be doubted that its labors will be properly appreciated by
Congress, and its decisions treated with the respect to which they

are entitled under the constitution.

Washington, March 8, 1856. Washington Union.
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COUET OP CLAIMS.*

When this new judicial tribunal was erected, the hearts of many
were cheered with the hope that they saw the goal of the weary
race they had been running from youth to age in order to obtain

rights denied or dues withheld. It was thought that they had
now an opportunity of establishing their claims by proper

proofs, and of having them fairly and finally adjudicated by
learned and upright men. Some fears, however, are enter-

tained that in this happy result they will be disappointed. Until
a recent period I never heard a doubt expressed as to the power
of this court " to hear and determine" all cases that should come
within the range of its ample jurisdiction, as declared by the ere*

ating act. But it seems that many entertain the opinion that it

has in fact no judicial function, in the proper sense, and is reaUy
nothing more than a mere examining and advisory committee.

If this view is correct it will operate great hardship and injus-

tice. There are persons who have been for perhaps half a cen-

tury soliciting Congress for money really owing to them by the

government. Their yearly hopes have been frustrated, not by
denial, but by delay. This, however, causes great expense and
loss of time. I met a man in the street a day or two ago who
told me he had a claim for about $10,000, and that he had already

spent half that sum in his fruitless endeavors to get the decision

of Congress. This unreasonable protraction arises perhaps from
a misapprehension, I will not say disregard, of a constitutional

injunction. In the eighth section it is provided that " Congress
shall have power to lay and collect taxes, duties, imposts, and
excises, to fay the debts and provide for the common defence and
general welfare of the United States," &o. This is the very first

clause of the section, and creates a primary obligation. It stands

in order before functions in relation to policy ; and, as every grant

of political power imports a correlative dtity charged upon the

public agents, it follows that the members of both houses are

sworn to take care that all national liabilities are promptly and
fairly extinguished. By the sixth article " all debts contracted

and engagements entered into under the confederation" are
" valid against the United States." The old soldier of the Revo-

o This article, on the character, functions and judicial powers of the court,

appeared in the National InteUigencer of July 8, 1856, with the editoriu
introduction

:

" A retired Jurist, one who long held a seat on a State Bench with ability

and honor, has employed some leisure hours in preparing the subjoined full

and able examination of a question of professional and public interest."
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lution, therefore, and his descendants, have a chartered guarantee

that the promised reward of his faithful and perilous services

shall be rendered. This pledge of " the people," however, has

not been well redeemed by their representatives. Scarcely a

session has passed during the long period of our separate national

existence without numerous applications fpr money alleged to be

due by the government. Some of these demands, after years of

delay, have been allowed, others remain yet unsatisfied. It is

difficult to account for this vexatious remissness in the adjustment

and discharge of their engagements. Is there a constitutional in-

junction " to pay the debts of the United States" ? If there is,

there has been neglect amounting to delinquency.

Perhaps there are members of Congress who hold the doctrine

entertained by some great men, that their oath only binds them
" to support the Constitution" as they understand it : and seeing a
" power" granted, without any command in terms that it shall be

exercised, they regard it as optional merely. Others may be dis-

posed to take the ground assumed by Governor McKean, of Penn-
sylvania, who, when called upon to perform an executive func-

tion indicated in the Constitution of that State by the phrase

"may"—equivalent to the word I have quoted—refused positively

to do so. Some citizens respectfully urged that when the funda-

mental law declared that the Governor may do a particular act,

it imported the duty of doing the act. His Excellency, without
" argufying the topic," set the matter at rest by simply saying :

" I'll let you know, gentlemen, that may means won't." So the

Constitution of the United States declares that Congress shall

have " power to pay the debts," &c., of the government ; but mem-
bers acting under their peculiar notions of moral and political ob-

ligation, say they " won't," and the poor claimant has no remedy.
Some folks think there is a " higher law" that overrides all Con-
stitutions, and that it is to be ascertained and interpreted, not by
jurists and statesmen, but by the religious, moral, and intellec-

tual vagaries of every man's own mind and conscience, as he calls

it. This leads to great uncertainty and irregularity in our po-
litical agencies, and puts public affairs at sixes and sevens.

It was supposed that the erection of the Court of Claims would
have a salutary effect in several aspects : 1st. It would relieve

Congress from a vast amount of labor, some of which, and par-

ticularly in relation to claims resting upon legal grounds, pro-

miscuous committees were not well fitted to investigate. 2d. It

would afford to every citizen who had a demand against the gov-
ernment the opportunity of having his case examined with the
safety and precision that judicial rules and forensic habits insure,

and would give confidence that it will be fairly decided accord-

ing to the law. 3d. The adjudication upon a just and legal claim
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would place it in the category of the constitutional injunction, and
remove every pretext for the delay of payment. It could no
longer be said that the " debt" was not ascertained, and therefore

must be examined by a committee.
Unless the action of the court has these results, instead of

being beneficial it will be most disastrous to the claimant. He
is compelled to appear before a tribunal far distant from his domicil,

and to attend perhaps for many months, at great expense, await-
ing an opportunity for a trial. He must employ counsel, and
give him a considerable portion of the amount he may recover

as a fee ; a second hearing is ordered upon the facts, and he must
procure his testimony, &c. This is the order.

During all this process his time is running on and his business

at home is neglected. But at length he obtains a favorable " de-

cision," and hopes soon to receive the fruits. Alas! as is now
alleged, he is just where he started. His case must still undergo
Congressional scrutiny, A committee, selected from different

departments of social life, may " rejudge the justice " of a court

of law, and the unhappy suitor discover at last that he has been
only wool-gathering.

I cannot think that justice or true^ policy can allow so unfit

and incongruous a course. It seems, however, from the import

and effect of a resolution lately adopted in the House of Repre-

sentatives, that this view is entertained. Several grave ques-

tions, therefore, are involved, which I wish briefly to examine,

and I hope members of Congress will weigh them wisely and
well before they are committed by any definite action.

What, then, is the character, the functions, and the judicial

power of the Court of Claims ?

It is a constitutional tribunal, as much so as the Supreme Court

;

and so far as jurisdiction is confided, its faculties are as ample
and unrestrained. The 1st section of the 3d article declares

that " the judicial power of the United States shall be vested in

one Supreme Court, and in such inferior courts as the Congress
may from time to time ordain and establish," &c. All the judges

hold office during "good behavior," and are equally independ-

ent.

The Court of Claims has all the paraphernalia of a high judi-

cial forum, and is " inferior '' to the Supreme Court only

in rank, not in any essential prerogative. This, then, is its char-

acter.

Its functions are defined in the creating act: " The said court

shall hear and determine all claims founded upon any law of

Congress, or upon any regulation of an executive department,

or upon any contract, express or implied, with the Government of

the United States, which may be suggested to it by a petition
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filed therein ; and also all claims which may be referred to said

court by either house of Congress."

The words here granting power are technical. We find them

in 29th Edward I., which enacts that a writ " ad audiendum et ter-

minandum," should not be issued but in special cases and for cer-

tain causes at the king's command, &c. The equivalent phrase,

•' oyer and terminer," was afterwards adopted, and has been in-

troduced into our criminal jurisprudence as indicating the high-

est penal tribunal, before which the greatest man in the nation

may be arraigned and tried for his life without appeal.

To " hear and determine " means that the court shall attend to

the evidence and the law that may be applicaWe, and by their

" decision " ' cut off " or end the controversy. The expression

imports a finality.

The whole context of the law confirms this view, and the only

case in which Congress appears to reserve a power to disaffirm

• the action of the court, is when it has made an unfavorable re-

port. (See section 4.)
^

In such case, " if Congress fail to confirm the opinion of said

hoard, they shall proceed to take the testimony," &c. It seems
here as if the judicial character of the judges is suspended until

the matter is recommitted to them. They are considered as mere
examining commissioners ; but when the decision is " favorable "

to the claimant it is provided that " said court (not ' hoard ') shall

prepare a bill or bills, &c., in such form as, if enacted, will carry

the same into efiect."

The phraseology is remarkable. The losing party has still a

chance by an application to Congress, and even if he fail then
he may ask " a new trial " from the court ; but the successful

guitor has no further remedy provided for him if his bill does not

.1 will not enlarge further upon the functions of the Co^rt. Its

judicial power—within the range of its granted jurisdiction—is

full, final, and unrestrained, except by the guards of the Consti-

tution. There is no appeal given to any other tribunal, nor is

there a forum designated where its decisions may be reviewed
and even its errors corrected. If this is a defect in the plan, it

can only operate prejudicially to the private suitor. The nation,

as a party, would have every advantage, if any principle but
" summum jus" could have a lodgment under the judicial ermine.

The court was created by the government, ajid is part of the

great political machinery. The judges were appointed by the
government, and are paid by the government. Claimants gene-

rsJ,ly have no " prestige" that could avail, even with men who
Wowld " truckle with worldly policy."

The "determinations," then, of this court are the "end of
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all strife," and the peremptory rule, " stare decisis," ought to be
rigidly maintained. It is the only safe rule. But it is said that

Congress has reserved a supervisory authority to reverse or con-,

firm the reports returned, &c. I deny that there is anything in

the creating law that indicates such a purpose. It would be ex-

ceedingly unjust to a claimant if, after having his case fully

developed before a learned court, he should be compelled to

hazard in unfavorable circumstances an impromptu trial before a
committee of Congress. A full and fair examination could not be
attained. There have been cases tried before the Court of Claims
that have occupied a whole week of laborious session. Now, if a

committee of Congress should devote so much time to the investi-

gation of claims, they must neglect their other public duties
;
yet

if they are to reverse the decision of a legal tribunal, they ought
to " beat the ample field." They should diligently inquire into

every particular of law and of fact that was before the Court, and
they ought to have the arguments of the counsel. But there is

another insuperable difficulty. Congress is not composed of law-

yers. There are, to be sure, many able men of the profession in

both Houses; the great body of the members, however, are from
aU the varied pursuits of life. Experienced and learned jurists

are not always selected for the committees, and to review the

opinion of a court by any others would be hazardous, and there-

fore wrong. For these reasons, and many others that could be
given, I say that the idea of making our House of Represen-
tatives an appellate court in the last resort is simply absurd.

In England, the Lords constitute the dernier court of errors and
appeals. They are hereditar\ statesmen and judges ; and it is

supposed that their education, habits, and experience well fit

them for the performance of their high duties. Lately, however,
there has been complaint of the want of legal learning in that

House, and the Queen has proposed to create some distinguished

lawyers Peers for life, in order to supply the deficiency and se-

cure an efficient court of appeal.

I will not urge further argument, ah inconvmienti. There are

many gentlemen in Congress who will see them as clearly as I

do, and I submit to their consideration. There is, however,
another particular which I' wish to suggest. It is my opinion that

the exercise by the House of Representatives of a revisory power
over the decisions of the Court of Claims would be a violation, of

the Constitution. This c[uestion, as involving a great principle

of political law, is interesting to the whole nation, and ought to

be examined with candor and care. I desire to consider it, there-

fore, with all due respect to the honorable body whose actioa I

may seem to impugn, though I only intend to ask their calm re-

flection upon the matter before it be too late.

4
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In the Constitution of the United States the sovereignty, so far

as it is delegated by " the people," is distributed into three

classes of agencies : the legislative, the executive, and the judicial.

All these departments are co-ordinate, yet separate and independ-

ent. They co-operate in effecting the just and wise purposes of

administration, but without infringing, and thus form a nice ad-

justment of checks and mutual aids. This triangular arrange-

ment is very strong. Owen says that the word " three," in its

primary sense, means " fixed" or '' firm ;" and we are told in Ec-
clesiastes that " a three-fold cord is not quickly broken." At all

events, I believe that our form of government is better calculated

than any other " to form a more perfect union, establish justice,

insure domestic tranquillity, provide for the common defence, pro-

mote the general welfare, and secure the blessings of liberty," &c.
These results, however, can only be attained by carefully pre-

serving the exact equilibrium between the different agencies
employed. If one branch should be allowed to encroach upon
the domain of anpther, the just balance is disturbed, the symme-
try of the political fabric is destroyed, and the public safety is

impaired.

The principal sources of danger to our system are two : 1.

Tyranny ; 2. Usurpation. The evils arising from excessive party
spirit may be classed with this last particular. I will merely say
at present of the first, that its origin is the dominion of the sword,
its progress is military despotism, and the end is slavery. It is

the exercise of a power to which no man can have a right.

2. Usurpation occurs when one constitutional agent transcends
the bounds of his proper authority, and assumes the prerogative
of another. This invasion of the organic law can only be com-
mitted by the Legislature, the Executive, or the Judiciary.

None of the governmental faculties are confided to a military

department, therefore the leader of an army, if he encroach upon
the rights of the people, subverts the Constitution ; and his rule

is tyranny, not usurpation. There is little cause of alarm from
this quarter, if the people are true to themselves.

The great evil to be apprehended is from the arrogation of

power by any one of the three civil agencies, thus destroying the

nice balance which is indispensable to the proper working of the
political machinery. Thus, if the President should undertake
" to lay and collect taxes," " to borrow money on the credit of

the United States," " to declare war," &c., these acts or any of

them, would be usurpation, because the power exercised belongs
to Congress. If the "Judiciary should attempt '' to mate trea-

ties," " to appoint ambassadors, other public ministers and con-
suls," it would be usurpation, because it encroaches upon the
prerogative of the Executive, &c. So also if the Legislature
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were to try the title of a citizen to his estate or his right to a
chattel, it would be usurpation, because an assumption of judicial

power. These infractions may be so slight at first as to be scarcely

perceptible ; but repeated abrasion may at last destroy.

Washington has said, " One method of assault may be to effect

in the form of the Constitution alterations which will impair the

energies of the system, and thus to undermine what cannot be
directly overthrown;" and he has left on record this important
caution, " let there be no change by usurpation ; for though this

in one instance may be the instrument of good, it is the customary
weapon by which governments are destroyed."

It is said that Congress will consider the cases reported by the
Court of Claims, and affirm or reverse, according to the view that

may be taken of the law and the facts involved. I assert that

this would be the exercise of an " appellate jurisdiction" and an
arrogation of "judicial power."
By the second section of the third article of the Constitution

it is declared, that there may be " controversies to which the United
States shall be a party." Heretofore, however, as there was no
legal process given to bring the government " in medio foro"
this provision has been of no avail to the private citizen. If he
became liable to the nation for a sum of money he could be sued
in any court, and, although he might have a counter claim for

five times the amount, it would not save him from ruin. He might
be ground to powder in the legal mill, and for what was due to

him, he must go to Congress and petition, for years perhaps, to

obtain his right. No set-ofi' could be pleaded against inexorable

Uncle Sam. The Court of Claims was created to remedy this

severe anomaly in the administration of justice. There is how a

mode provided by which the government may be made a defend-

ant at the suit of a person who alleges that he has a demand aris-

ing out of any " contract, express or implied," &c.

By proper suggestions, in the form of a " petition," the case is

brought within the cognizance of the Court. In a prescribed

mode the proofs are obtained on both sides ; and, after a due
preparation, a trial is had and an adjudication made with all the

solemnities of judicial administration. What is the effect of this

proceeding ? is the question. If the opinion of a majority of the

judges is in favor of the party plaintiff, does it amount only to a

recommendation that Congress shall allow the claim ? or is it a

determination by a constitutional and competent tribunal that the

demand is just and legal, and constitutes a " debt" which must

be " paid" ? This last consequence must follow ; or faU, 1st, for

want of judicial power in the court; or, 2d, because there is some

appellate jurisdiction vested by which its action may be nullified

or reversed.
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I will examine briefly each of these particulars ; and, Ist, does

the Court of Claims possess, within its prescribed range, that por-

tion of the sovereignty of the people which pertains to the distri-

bution of justice ? The Constitution (article 3d) declares that

" the judicial power of the United States shall be vested in one

Supreme (^ourt and in such inferior Courts as the Congress may
from time to time ordain and establish." Here the whole stock

is disposed of Not a vestige of it remains to be exercised by the

Legislature, except in two specified particulars, viz., 1. " Each
house shall be the judge of the elections, returns, and qualifica-

tions of its own members;" " may determine the rules of its pro-

ceedings, punish its members for disorderly behavior, and, with

the concurrence of two-thirds, expel a member"—(Sec. 5th;) and
" the Senate shall have the sole power to try all impeachments."

—(Sec. 3d of article 1st.)

These provisions exhaust the authority confided in the Legis-

lature to " hear and determine" controversies involving law and
fact. It is a wise and safe restriction. The ablest writers have
urged the propriety of separating the legislative, executive, and
judicial powers of the government, and our Constitution fully

asserts the policy.—(See Locke, Essay on Civil Governmeirt,

part 2d; Montesquieu, Esprit des Lois, 11th, 6th.)

If the Court of Claims is a legal tribunal, in the category of

the organic law, it must possess within its defined jurisdiction full

and undivided judicial power. Is there anything deficient in the

creating act in regard to the potential agency of this new forum 1

It is styled a "court," which denotes " persons assembled to hear
and decide causes." The functionaries are called "judges."
This,word is from the Latin "judex," and is compounded of "jus"
and " dico," to pronounce the right. Webster defines it to mean
" a dvil officer who is invested with authority to hear and deter-

mine causes," &c. The result is a " decision," which imports a
" final judgment or opinion in a case which has been under delib-

eration or discussion." If it is " favorable" to the claimant, it is

provided that '' the said Court shall prepare a bill or 'bills," &e.,
" in such form as, if enacted, will carry the same into effect."

The whole phraseology indicates ample and perfect "judicial"

power. Nothing is wanting but the faculty to coerce obedience
by execution. This the Court cannot issue ; but it does what is

equivalent ; it establishes an adjudicated claim to be a '' debt"
against the government, and the Constitution enjoins that it shall

be paid by Congress. It is not the case of a demand open and
unascertained, and threfore subject to examination ; but it is a
fixed liability, determined by the highest process of investigation,

and nothing remains but its prompt discharge. To •' support the
Constitution" in this, as in every other particular, is the sworn
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duty of every member of Congress. He may, to be sure, disre-

gard the obligation ; he may say that " may means won't," and
refuse " to pay a debt of the United States," but he " takes the
responsibility " of such delinquency. But has the government an
appeal from the decision of its own Court when rendered in favor

of a private citizen claimant ? By the 2d section of the 3d arti-

cle of the Constitution it is declared that in certain cases men-
tioned " the Supreme Court shall have appellate jurisdiction both
as to law and fact, " with such exceptions and such regulations " as

the Congress shall make." There is no provision, however, in

the creating law, or any other enactment, giving an appeal from
the decisions of the Court of Claims ; therefore none exists.

Neither is there any revisory faculty reserved to Congress ; and
if there were it would be an arrogation of judicial power, and
therefore null and void, because in violation of the Constitution.

The only case in which supervision can be exercised is where the

Court report unfavorably to a claimant. There Congress may
refuse to " confirm the opinion," and remand it for judicial action.

From the hasty and imperfect view I have thus presented, I

think it appears, 1st, that the Court of Claims is a constitutional

legal forum, with all the usual faculties and prerogatives ; that it

possesses judicial power, and therefore has this attribute of sover-

eignty within the range of its jurisdiction ; 2d, that its " deci-

sions," with regard to the subject-matter litigated before it, are

final and conclusive when '' favorable" to the claimants ; 3d, that

there is no tribunal to which an appeal can be made ; 4th, that

Congress has no revisory authority over its opinions, except where
unfavorable reports are made. (See sections 4th and 9th.)

My examination might have been much extended, but, as my
object is to offer suggestions only, what I have said may suffice.

Grave questions are involved, and I think Congress ought to be
careful lest they inadvertently disturb the safe balance of the

Constitution by refusing to carry out the adjudications of this

high Court, within the limits of a strictly legal administration.

In claims not founded on any positive enactment, nor arising

ex contractu, I presume this tribunal will not exercise jurisdiction

unless it is specially conferred. Such cases will continue to be

determined by Congress according to meritorious circumstances,

as estimated by the conceptions of moral justice that members
may entertain. The old distinction between law and equity will

thus be preserved.




















